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L INTRODUCTION

1. With this Notice of Proposed Rule Muking, we commence our second periodic review of the
progress of the conversion o f the nation’s television broadcast system from analog technology to digital
television (“DTV™). In the Commission’s DTV proceeding (MM Docket No. 87-268), we stated our
intention to hold periodic reviews of the progress of the digital conversion and to make any adjustments
necessary to our rules and policies to “ensure that the introduction of digital television and the recovery of

spectrum at the end of the transition fully serves the public interest.” In our f'lrsl_IZ_)T\é periodic review,
begun in March 2000. we addressed a number of issues 1mportant to the transition.” |n this second

periodic review, we revisit, as we indicated we would, several issues addressed in the first periodic review,
and also seek comment on a number of additional issues that we consider essential to resolve In order to
ensure continued progress on the digital transition.

' Fifth Report and Order in MM Docker No. 87-268, 12 FCC Red 12809, 12856 (1997)(“Fifth Report and Order™),
on recon, Memorandum Opinion and Order on Reconsideration d the Fifth Report and Order, 13 FCC Red 6860,
onfurther recon., Second Memorandum Opinion and Order on Reconsideration of the Fifift and Sixth Report and
Orders. 14 FCC Red 1348 (1998), recon. dismissed, DA 99-1361 (rel. July 12, 1999), recon. dismissed, FCC 00-59

(rel. Feb. 23, 2000).

2 In the Matter of Review of the Commission’s Rules and Policies 4ffecting the Conversion 10 Digital Television, 16
FCC Red 5946 (2001) (“First DTV Periodic Review Report and Order”), on recon., Memorandum Opinion and
Order on Reconsideration, 16 FCC Red 20594 (2001) (“First DTV Periodic Review MO&G™), Second Report and
Order and Second Memorandum Opinion and Order, 17 FCC Rcd 15978 (2002) (“First DTV Periodic Review
.Second Reporr and Order”) (addressing DTV receiver standards and labeling requirements), Third Memorandum
Opinion and Order on Reconsideration, 17 FCC Red 18571 (2002) (denying a Petition for Reconsideration of the
determination in the MO&Q that DTV area expansion applications must protect certain earlier-filed NTSC

applications).
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11. BACKGROUND

2. In January 2001, we released the First DTV Periodic Review R&O in which we made a
number of determinations to further the transition. Among other things, we established a December 31,
2003, deadline by which commercial television stations that have both their NTSC and DTV operations on
in-core channels must elect which of their two corc channels to use for DTV operations after the
transition.” We gave iton-commercial stations that have both their NTSC and DTV operations on in-core
channels until the end of 2004 to elect their post-transition DTV channel. In addition, to provide
broadcasters with an incentive to provide full replication of NTSC coverage with DTV service, we
determined that, after December 3 1, 2004. any portion of a commercial broadcaster's NTSC Grade B
contour that is not replicated by its digital television signal will not be protected in the DTV Table of
Allotments. Noncommercial DTV licensees were given until December 31, 2005, in which to replicate or
lose such DTV interference protection. We also imposed a principal community coverage requirement
that is stronger than the DTV service contour requirement adopted as an initial obligation in the Fifth
Report und Order. This new principal community coverage requirement, which becomes effective
December 3 1. 2004, for commercial stations and December 3 1. 2005, for noncommercial stations, was
intended to improve the availability of service inthe community of license and to prevent undue migration
o f stations from their communities o f license.

3. Inthe First DTV Periodic Review MO&(O, we revised a number of the determinations made in
the Report and Order. We noted that the results of a survey of all full-power commercial TV stations,
conducted by National Association of Broadcasters (“NAB”) in August 2001, indicated that nearly one-
third of all stations responding to the survey anticipated that they would not be able to provide a digital
signal by the May 2002 digital television construction deadline. Some smaller market broadcasters asserted
that they were unable to obtain financing to construct DTV facilities sufficient to replicate their analog
service area, and that they would not have sufficient operational experience by December 2004 to
determine which core channel is superior for DTV transmission. In light of this, we concluded that the
channel election and replication protection deadlines established in the First DTV Periodic Review Report
and Order may have had the unintended consequence of hindering, rather than furthering, the DTV
transition. We noted that broadcasters that were not capable of constructing full replication facilities by
the interference protection deadline established in the Report and Order may have been postponing
construction altogether, thus slowing transition progress.

4. TO address these concerns, we decided in the First DTV Periodic Review MU&O to allow
stations to construct initial DTV facilities designed to serve at least their communities of license, while still
retaining for the time being DTV interference protection to provide full replication at a later date. We also
determined that we would continue to provide DTV interference protection to the maximized service area
specified in outstanding DTV construction permits for facilities in excess of those specified in the DTV

2 In the DTV Sixth Memorandum Opinion and Order. we determined that after the transition DTV service would be
limited to a “core spectrum” consisting ot current television channels 2 through 51. Memorandum Opinion and
Order on Reconsideration of the Sixth Report and Order, 13 FCC Red 7418 (1 998). In order to reclaim and re-
license the spectrum outside the core (TV channels 52 through 69) in accordance with statutory mandate, the
Commission will relocate television operations in this spectrum to the core spectrum, and has reallocated the 98-
806 MHz band to other services. See Reallocation of Tefevision Channels 60-69, the 746-806 MKz Band, 12 FCC
Red 22953 (1 998); /n the Matter of Reallocarion and Service Rules for the 698-746 MHz Spectrum Band (Television
Channel,!32-59), 17 FCC Red 1022 (2002).
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Table of Allotments.” We temporarily deferred tlie replication protection and channel election deadlines
established in tlie First DTV Periodic Review Report und Order. We stated. however, that in tlie next
DTV periodic review we would establish a firm date by which broadcasters must either replicate their
NTSC service areas or lose DTV service protection of the unreplicated areas, and by which broadcasters
with authorizations for maximized digital facilities must either provide service to the coverage area
specified in their maximization authorizations or lose DTV service protection to the uncovered portions of
those areas. We also stated that we would establish a deadline by which broadcasters with two in-core
allotments must elect which channel they will use at the end of the transition. We stated that these
replication, maximization, and channel election deadlines may be earlier than, but will in no event be later
than. the latest of either the end of 2006 or the date by which 85% of the television households in a
licensee's market are capable of receiving the signals of digital broadcast stations.’

5. We indicated inthe First DTV Periodic Review MO& ( that the revisions we made to our rules
and policies would prioritize those elements most important to further progress in the DTV transition. We
stated that our primary goal should be to expand the number of DTV stations on the air and to provide
service to consumers who live in heavily-populated areas — f.e., within the community of license. By
remporarily deferring our channel election, replication, and maximization requirements, we allowed
stations to go on the air with lower-powered, and therefore less expensive facilities. and provided
broadcasters additional time to gain experience with digital operation before being required to select their
post-transition channel. The reduced build-out requirements adopted in the First DTV Periodic Review
MO&O allowed broadcasters to save both on construction and operating costs, including lower power
expenses. In addition, we allowed DTV stations subject to the May 1, 2002, or May |, 2003, construction
deadlines to operate initially at a reduced schedule by providing, at a minimumn, a digital signal during
prime time hours, consistent with their simulcast obligations.’

6. By permitting stations to elect a more graduated approach to providing DTV service, we
allowed stations to focus their energies initially on providing digital service to their core communities,
while allowing stations to increase operating hours and expand their coverage area as the transition
progresses. Once broadcast stations have commenced at least the minimum permissible level o f service to

their communities, DTV set penetration levels should increase and marketplace forces should work to
speed the transition and provide an incentive to broadcasters to provide service to outlying areas. We

! Television broadcast licensees may seek to expand or shift (also referred to as “maximize”) their DTV allotments
by filing applications to increase power or change the site or height of their antenna in such a way that it increases
their DTV service area in one or more directions beyond the area resulting From the station’'s DTV allotment

parameters.

* We did not alter our decision to require stations to provide a stronger signal to their communities of license than
that adopted as an initial requirement in the Fifih Report and Order. This principal community coverage

requirement will become effective December 3 I, 2004, for commercial stations and December 31, 2005, for
noncommercial stations.

® See 47 C.F.R. § 73.624(b). Commencing April 1, 2003. DTV licensees and perminees are required to simulcast
50% of rhc video programming of the analog channel on the DTV channel. This requirement Sleps Lp toa 75%

simulcast requirement in April 2004, and a 100% requirement in April 2005. 47 C.F.R. § 73.624(f). To the extenta
station’s simulcast obligations exceed the minimum digital video programming requirementin Section 73.624 of our

rules, the simulcast obligation governs. Stations that were subject to the earlier construction deadlines (rop four
network affiliates in the top thirty markets) remained subjectto the previous rule — ;.e. they must operate their DTV

station at any time that the analog station is operating.
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stated in the First DTV Periodic Review MO& (O our expectation that. for many broadcasters, the financial
obstacles they face in comipleting construction of their digital facilities by the applicable construction
deadline would bc alleviated by the reduced build-out requirements established in the item. For
broadcasters unable to complete even the minimum permitted facilities by the applicable deadline,
however. we revised our rules to permit applicants to seek an extension Of time to construct a digital
television station where tlie applicant can demonstrate financial hardship.’

. PROGRESS REPORT

7. Pursuant to the construction schedule set forth in the DTV Fifth Reporr and Order and in
Section 73.624(d) of the Commission’s rules; affiliates of the top four networks in the top ten television
markets were required to complete construction o f their digital facilities by May 1, 1999; top four network
affiliatcs in markets 11-30 by November |. 1999; all remaining commercial television stations by May |,
2002 and all noncommercial television stations by May 1,2003.%

8. As of January 7, 2003, a total of 1,567 television stations in all markets (representing
approximately 93% ofall stations) have been granted a DTV construction permit or license.” There are a
total of 807 stations now on the air broadcasting a digital signal, 359 with licensed facilities or program
test authority and 448 operating pursuant to special temporary authority (“STA’) or experimental DTV
authority. Most Americans now have available to them an over-the-air signal from at least one digital
television station. and many Americans have several D TV signals available to them.

9. Inthe top thiny television markets, 113 of the I19 network-affiliated television stations are on
the air in digital. 105 with licensed DTV facilities or program test authority and 8 with STAs. In markets
1-10, of the 40 network affiliates due to be on the air by May |. 1999, 38 are on the air with a digital
signal. The remaining two were licensed and on the air prior to September 11, 2001, but are now off the
air due to the attack on the World Trade Center.” One top ten market network affiliate is operating
pursuant to an STA and has been granted additional time to construct its DTV facilities.” In markets 1 I-
30, 68 of 79 network affiliate stations required to he on the air by November |, 1999, have constructed

" To qualify for an extension of time to construct a digital television facility under the financial hardship standard,
the applicant must demonstrate that the cost of meeting the minimum build-out requirements exceeds the station’s
financial resources. The applicant must provide an itemized estimate of the costs of construction and a detailed
explanation of why its financial condition precludes such an expenditure.

8 Fifth Report and Order, 12 FCC Red 12809. 12840-41,9 76; 47 C.F.R. § 73.624(d)

° The remaining 7% of stations have applications on file with the Commission that are awaiting Mexican, Canadian,
or other clearances: are mutually exclusive; or have rulemaking proceedings pending with the Commission.

'® Two network-affiliated television stations in New York City (WABC-DT and WNBC-DT), as well as three other
DTV stations (WWOR-DT, WPIX-DT, and WNET-DT) in that market were taken off the air as a result of the
September | 1, 2001, attack and have not yet rebuilt their DTV facilities. Except for WWOR-DT, these stations are
not broadcastinga digital signal. WWOR-DT is broadcasting in digital From an antenna shared with WNYW-DT on
the Empire State Building.

"' The Commission has granted WRBM-DT, Chicago, Illinois an extension of time to complete construction of their
digital facilities. See Reguests for Extension of the October 3, 2001, Digital Television Construction Deadline, MM
Docket No. 02-113, FCC 02-150, § 21 (rel. May 24. 2002) (“DTV Extension Order and NPRM’). WBBM-DT
currently is airing a digital signal pursuant to an STA From a temporary antenna as part of its effort 1o resolve
interference caused by its DTV station to local cable television service.
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their licensed DTV facilities. Seventy-five of these stations now are on the air. Seven stations have been
granted additional time to complete construction o ftheir digital facilities."

10. Approximately |, 196 commercial television stations were due to commence digital broadcasts
by May 1, 2002. As ofJanuary 7,2003,610 of these stations are broadcasting a digital signal. ln addition,
84 noncommercial educational television stations are voluntarily airing digital broadcasts ahead of
schedule. The remaining 289 noncommercial educational television stations are scheduled to commence
digital operations by May 1, 2063,

Il. A total of 843 commercial television stations subject to the May 1, 2002, deadline requested
an initial extension of time to complete construction. The Media Bureau granted 772 of these initial
extension requests upon showings that the delay in completing construction was due to financial hardship
or to circumstances that were either unforeseeable or beyond the permittee's control. The DTV
construction permits for these stations were extended for a six-month period, until November |, 2002. As
of January 7, 2003. 602 of these stations have requested an additional extension of time to construct, and
267 of these requests have been granted. The remainder of these extension requests have either been
dismissed or remain pending. Most stations state that DTV service will be operational during the next six

month extension period.

2. Seventy-one stations that requested an extension of the May 1, 2002 construction deadline
were found not to have taken all reasonable steps to complete construction of their DTV facilities in an
expeditious manner. Accordingly, the Media Bureau denied these extension applications by letter rulings
and admonished each permittee for its failure to comply with its DTV construction obligations. Each
permittee was given until December |, 2002 to come into compliance with the DTV construction rule and
was directed to submit, within 30 days. an initial report outlining the steps it intended to take to complete
construction. These permittees also were required to file a subsequent progress report with the
Commission." As of January 7, 2003, 54 ofthese stations have commenced DTV operation.

13. In the DTV Extension Order and NPRAM, we sought comment on a proposed set o f graduated
sanctions for television licensees that fail to meet the applicable DTV construction deadlines.”! The
proposed sanctions range from admonishment and additional reporting obligations, to fines, to removal of
the station's DTV authorization. The Commission tentatively concluded that a licensee whose DTV
authorization is rescinded will not be permitted to convert to digital on its analog allotment without being
subject to competing applications.

" Inthe DTV Extension Order and NPRM, we granted the following stations in markets 11-30 additional time to
complete construction of their DTV facilities: WIT-DT, New Britain, Connecticut; WTIC-DT and WESB-DT,
Hartford. Connecticut; WTVJ-DT, Miami, Florida; and KUSA-DT. KMGH-DT, and KCNC-DT, Denver, Colorado.
The Connecricur stations reported delays in obtaining zoning approval and noted that ongoing FCC channel swap
rulemakings affect their digital stations; WTVJ-DT in Miami also is involved in a pending rulemaking which would
result in the change of its DTV allotment; the Denver stations report that they have been unable to complete
construction of their DTV facilities on Lookout Mountain, outside of Denver. due to an ongoing unresolved local
tower siting dispute.

"* See. e.g., Letter from W. Kenneth Ferrec, Chief, Media Bureau to KSBI Licensee, L.P. (June 3, 2002). File No.
BEPCDT-20020301AHU; Letter from W. Kenneth Ferree to Trinity Broadcasting Network, (June 3, 2002}, File No.
BEPCDT-20020304AGK. Copies ofthese letters arc available at www.fcc.gov/mb/video/files/dendtvextreq.pdf.

" DTV Extension Order and NPRM, MM Docker No. 02-113, § q 17-20
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14. In addition to broadcast licensees. other market participants, including cable and satellite
companies. cable and broadcast networks, and consumer equipment manufacturers and retailers, play a
critical role in influencing the pace of the digital transition. During the past year the amount o f broadcast
and other HDTYV service offered by MVPDs has increased. Several cable MSQOs including Cox, Comcast,
Time Warner, and Charter now offer broadcast stations in HDTV on cable systems in selected markets.”
Both major DBS providers also offer HDTV programming. DIRECTV offers HBO HD and Showtime
HDTV to subscribers receiving premium channels and HDNet to all subscribers at no extra charge.'
EchoStar, on its Dish Network, offers the CBS east and west coast feeds in HD to qualified subscribers,
HBO HD and Showtime East to premium channel subscribers, and Discovery HD Theater to subscribers

for an additional fee.”

15. In April 2002, FCC Chairman Michael Powell urged several industries to take specific steps to
move the DTV transition forward. Specifically, he called for the provision of more high definition
television (“HDTV”) or other “value-added DTV programming,” more cable carriage of DTV channels,
the provision of cable set-top boxes that allow for the display of HDTV programming, and the inclusion of
over-the-air DTV tuners in almost all new television receivers by the end of 2006." Many of the
industries have responded favorably to the Chairman’s plan and have made tangible commitments to
advance the transition."” For example, NCTA has stated that cable operators have committed, by January
I, 2003. to offer to carry the signal of upto five digital commercial or public television stations (at no cost
to cable operators or broadcasters) and/or cable networks that provide HDTV during at least 50% of their
prime time schedule or a substantial portion of their broadcast week.”

16. On August 8, 2002. we adopted a Second Repor: and Order and Second Memorandum
Opinion and Order in the first DTV periodic review proceeding, which requires that all TV receivers
manufactured in the U.S. with screen sizes greater than 13 inches and all TV receiving equipment. such as
VCRs and DTV recorders, be capable of receiving DTV signals over-the-air no later than July |, 2007.”
In addition. on August 8, 2002, we adopted a Notice of Proposed Rule Making to explore whether we
could and should mandate use of the “broadcast-flag” copy-protection mechanism for DTV to protect

'* Comments of NCTA filed in MB Docket No. 02-145, Annual Assessment of the Status of Competition in the
Market for the Delivery of Video Programming (NCTA Comments), at 33-35. This is in addition to HBO HD and
Showtime HDTV. At least one MSO. Cox, offers Discovery Channel’s new Discovery HD Theater as a premium

offering.
e hup://www.directv.conVDTVAPP/imagine/HDTV .jsp

" hup//fag.dishnetwork com/guestions/ | 06.asp?sc=%2F&cboSubCategory=50& cboCategory= |0&txtSearch=&pg
=1. EchoStar also offers DISH-On-Demand Pay Per View in HDTV format as well as the HDTV Demo Channel.

' See Letters from Chairman Michael K. Powell to Senator Ernest F. Hollings and Representative W. J. “Billy”
Tauzin, (Apr. 4, 2002), at www.fcc.gov/div.

 See July 11,2002 Statement by Chairman Michael K. Powell, available at www.fcc.gov/dtv.  Copies of letters
from participating industries, detailing the initiatives they plan to take in response to the Chairman’s plan, are
available at www . fec.gov/div/industryletters.pdf.

* Letter from Robert Sachs, President NCTA, to Chairman Michael K. Powell (May 1, 2002). See also, NCTA

Comments. This commitment includes the ten largest cable operators including AT&T Broadband, AOL-Time
Warner. Corncast. Charter, Cox, Adelphia. Cablevision, Mediacom, Insight and CableCne.

*' First DTV Periodic Review Second Report and Order, FCC 02-230, 9 40. Larger sets have earlier deadlines

7
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digital broadcast content from unauthorized copying and redistribution.”

17. Finally. in a Further Notice of Proposed Rule A/farkiivrg,23 released January 10, 2003, the
Commission sought comment on proposed rules for “plug and play” cable compatibility that will allow
consumers to plug their cable directly into their digital TV set without the need for a set-top box. The
FNPRM seeks comment cn a Memorandum o f Understanding (“MOQU™} filed with the Commission by the
cable and consumer electronics industries detailing an agreement on a cable compatibility standard for an
integrated, one-way digital cable television receiver. as well as other unidirectional digital cable products.**

V. ISSUE ANALYSIS
A. Transition Progress in Specific Areas

18. Our goal in this proceeding is to address impediments that must be resolved to ensure a
complete and rapid transition to digital television. To that end, we invite commenters to provide us with
information about problems that may he slowing transition progress. What factors currently present the
greatest obstacles to the transition? What steps should the Commission take to address these obstacles?

19. With respect to the progress of the digital buildout, we invite comment on the extent to which
broadcasters continue to face difficulties in building their DTV stations. To what extent are unresolved
zoning or tower siting issues continuing to delay the digital buildout? Are stations continuing to face
difficulties in obtaining construction financing? To what extent is our decision to allow stations 1o
commence digital operations with minimum digital facilities and reduced operating hours alleviating
financial obstacles to construction? What other obstacles are broadcasters facing?

20. We also invite comment on the progress made by cable and satellite operators in constructing
facilities and deploying the equipment necessary to carry digital television programming, including
HDTV. To what extent are cable operators and satellite carriers currently carrying, or planning to carry,
digital television broadcast signals? If these digital signals are in HDTV format, are they being passed
through in HDTV. or are they being converted lo another digital format, or to analog? To what extent are
cable operators and satellite carriers providing HDTV programming from a source other than broadcast
television? How many cable and satellite subscribers have the equipment necessary to receive such signals
in digital format, including HDTV?

21. Inaddition, we seek information about the production and distribution o f digital programming.
What kind of programming is being produced to take advantage of the capabilities of DTV? To what
extent are content distributors, including broadcast television licensees as well as cable and satellite
operators. offering programming filmed in standard or high definition digital as opposed to programming
that has been converted from analog to digital? We request information on the extent to which
broadcasters are now using or planning to use digital channels for multichannel program offerings

2 Notice of Proposed Rule Making, MB Docket 02-230, FCC 02-231 (rel. Aug. 9,2002)

2 Commercial Availability of Navigation Devices and Compatibility Between Cable Systems and
Consumer Electronics Equipment, Further Notice of Proposed Rulemaking, CS Docket No. 97-80 and PP
Docket No. 00-67, FCC 03-3 (rel. Jan. 10, 2003).

* Receivers manufactured pursuant to the MOU would still need an external navigation device to receive
certain advanced features, such as certain electronic programming guides and video on demand.
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(“multicasting”) or for other services.

22. We are also interested in information about the general availability of DTV consumer
equipment. Wc invite commenters to provide us with up-to-date information about the pace of DTV
receiver sales and the price 0f such units. |s consumer demand for digital equipment increasing? What
efforts are being madc to promote digital or high definition television. including on-air promotion? We
also request information on the number of devices sold to consumers that can receive and display digital
signals broadcast over the air. How many of these devices downconvert the digital signal to analog and
how many receive and display the signal in high or standard definition digital? How many TV receivers
can receive and display digital programming when directly connected to a cable system or satellite service,
and how many require an additional set-top box? How many such devices sold to consumers are so-called
“DTV ready” sets without over the air tuners?

23. Congress recently enacted legislation modifying the statutory deadlines for auction of
spectrum previously allocated to television broadcasting.” As part of this legislation, Congress required
that the Commission submit a report to Congress within one year describing, inferafia, progress made in
the digital television transition.”® We intend to use information collected in this proceeding in preparing
this rcpott. Consequently, in addition to the information described above, we invite commenters to
provide us with any additional data or views regarding progress made in the DTV transition to be

considered in this report.

B. Channel Election

24, In the DTV Sixth Memorandum Opinion and Order,” we determined that, after the
transition. DTV service would be limited to a “core spectrum” consisting of current television channels 2
through 51 (54-698 MHz). Although some stations received transition channels out of the core. and a
few have both their NTSC and DTV channels outside the core, we believe that there will be
sufficient spectrum to accommodate all DTV stations within the core by the end o f the transition.
Having stations with two in-core channels decide which one ofthe channels would be most suitable
for use in digital broadcasting will assist us in determining what channels will be available for
stations with two out-of-core channels and in clearing the out-of-core spectrum.

25 In the First DTV Periodic Review MO&O, we temporarily deferred channel election
deadlines until this next periodic review, Accordingly, we now request comment on the new channel
election deadline. Our goal is to establish a deadline that gives broadcasters with two in-core channels
enough time to make an informed decision about which of their two core channels would be most suitable

* See Auction Reform Act of 2002. Pub. L. No, 107-195 {2002). This legislation eliminated the existing statutory
deadlines in 47 U.S.C. § 309(j)(14)(C) for the auction of most of the spectrum in the 700 MHz band, and established
a new deadline of August 2002 for commencemenl of the auction of the Lower 700 MHz Band C and D block
licenses. The initial auction for these spectrum blocks has been completed.

% 14 Sec. 3 (to be codified at 47 U.S.C.§ 309(j)(15)(C)(iv)). This report must also specify when the Commission
intends to rescheduleauctions 31 and 44 (other than the Lower 700 MHz Band C and D blocks for which the auction
commenced August 27, 2002) and the progress made “in the assignment and allocation of additional spectrum for
advanced mobile communications services that warrants the scheduling of such auctions.” Id. As issues relating (o
the liming of auctions and the allocation of spectrum for advanced mobile communications services are beyond the
scope of this proceeding, they will be addressed separately.

" Memorandum Opinion and Order on Reconsideration of tie Sixth Report and Order, 13 FCC Red 7418 (1998).
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to use for digital broadcasting. We continue to believe that stations that choose to begin service at lower
power should bc given an opportunity to increase power and to test for interference or other service
problems at those higher power levels before they are required to decide which of their two channels is
preferable for DTV operations. At the same time, we recognize that stations with two out-of-core
assignments must have time to plan their moves to in-core channels before the end o f the transition. To
accommodate these concerns, we propose that commercial and noncommercial broadcast licensees with
two in-core assigned channels make their final channel election by May [, 2005. This date provides three
years for commercial hroadcasters and two years for noncommercial broadcasters after the applicable
digital construction deadline to make the channel election. A May [, 2005, channel election deadline also
provides licensees that will have to move into the core time to plan for their move before December 31.
2006. We seek comment on this proposal.

26. As an alternative. we scek comment on whether establishing the same deadline(s) for
channel election as for replication and maximization protection, as discussed below, would be more
effective in speeding the transition. As our proposed replication and maximization protection deadlines
are later than May 1, 2005, aligning the channel election deadline with these deadlines would give
hroadcasters more time to increase to full power before they determine which channel is preferable for
digital broadcasting. Better operating data may be available when broadcasters are operating at or close
to their full operating power near the replication and maximization protection deadlines. We seek
comment on whether we should align the channel election deadline(s) with the replication and
maximization protection deadlines we establish herein and, if so, what the deadline(s) should be.”*

27. As we stated inthe First: DTV Periodic Review Report and Order, in all cases, including
stations with both channels in-core, we rescrve the right to select the final channel o foperation in order to
minimize interference and maximize the efficiency of broadcast allotments in the public interest.” We
intend to review the channel elected to ensure that its use furthers these goals.

DTV/Analog In-Core Channel Swaps

28. Some stations with two in-core channels have already determined that they prefer to use their
current analog NTSC channel for DTV operations and want to commence digital operations on the new
channel before the end of the transition. Currently a station with in-core DTV and NTSC channels can
swap those channels only through a dual rulemaking proceeding to change both the DTV and NTSC
Tables of Allotments. As the DTV transition proceeds, it is possible that many stations will want to
explore this swap option. Accordingly. we seek comment on whether we should allow such channel swaps
through an application process.” We propose to require that parties meet the spacing requirements for
amending the analog Table of Allotments pursuant to 47 C.F.R. § 73.610 and to allow parties to use
Longley-Rice analysis to demonstrate that an analog TV station protects DTV stations and for amending
the DTV Table of Allotments pursuantto 47 C.F.R. § 73.623. We invite comment on these proposals and
on how the Commission should address any loss of analog service or cable carriage or other public interest
issues that may arise in connection with analog/DTV channel swap proposals.

28 Wwe discuss replication and maximization interference protection for in-core channels in section 1V(C), infra
** First DTV Periodic Review Reporr and Order, 16 FCC Red at 5953, 16.

10 Currently, two or more DTV licensees/permittees are allowed to request a swap of their DTV channel allotments
by filing modification applications for each station.
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C. Replication and Maximization for In-Core Channels

29. In the First DTV Periodic Review MO&( we stated that we would establish in this second
DTV periodic review a date by which broadcasters must either replicate their NTSC service areas or lose
DTV service protection to the unreplicated areas. and by which broadcasters with authorizations for
maximized digital facilities must either provide service to the associated coverage area or lose DTV
service protection t0 the uncovered portions of those areas. We stated that these replication and
maximization protection deadlines may be earlier than, but will in no event be later than, the latest Of either
the end of 2006 or the date by which 85% ofthe television households in a licensee’s market are capable
of receiving the signals of digital broadcast stations.” We now seek comment on establishing new dates
for maintaining interference protectioii for the unserved portions o f both the replication and maximization
service areas of DTV stations on channels 2-5 I.*

30. Each DTV channel allotment was chosen to allow its DTV service to best match the Grade B
service contour of the NTSC station with which it was paired.” We took this approach to “ensure that
broadcasters have the ability to reach the audiences that they now serve and that viewers have accessto the
stations that they can now receive over the air. Although we have declined to make full signal
replication maiidatory,” we continue to believe that most DTV broadcasters eventually will replicate their
NTSC service areas with DTV service. Our goal in temporarily deferring the replication protection
deadline established in the First DTV Periodic Review Report and Order was to permit stations to elect a
more gradual build out of their DTV facilities, and thereby increase the number of stations capable of
commencing digital service to at least their core communities by the May 2002 and May 2003 construction
deadlines. Once stations commence at least the minimum level o f digital service, we believe that DTV set
penetration levels will increase, thereby driving demand for digital programming and providing
broadcasters with an incentive to expand digital service.

31. We have also emphasized DTV service inaximization in the digital transition as a means by
which stations may increase their DTV signal coverage and provide DTV service competitively within
their respective markets.”® Maximization is particularly important for UHF stations. Most analog VHF
stations were allocated UHF digital facilities with power levels generally sufficient to permit replication o f
the station’s analog VHF coverage. Analog UHF stations were allocated significantly less power for their
UHF digital facilities. These lower power levels were selected to permit replication of the analog coverage
area of the UHF facilities, which is significantly smaller in most cases than the analog coverage area of
VHF facilities. In the First DTV Periodic Review M(O&O, we gave DTV licensees seeking to maximize
facilities. including analog UHF licensees, the same flexibility to implement graduated construction plans

*! See First DTV Periodic Review MO&O, 16 FCC Red at 20598, 9 10

~ We seek comment on replication and maximization interference protection deadlines for stations operating on TV
channels 52-69 (698-806 MHz}) in scction (1V (D). infra.

** Sixth Report and Order. 12 FCC Red 14588, 14605 (1997) (“Sixth Reporr and Order”), on recon., Memorandum
Opinion and Order on Reconsideration of the Sixth Report and Order, supra, on further reconsiderarion, Second
Memaorandum Opinion and Order on Reconsideration of #he Fifth and Sixth Report and Orders, 14 FCC Red 1348
(1998}, recon dismissed,DA 99-1361 (rel. July 12, 1999), recon. dismissed FCC 00-59, (rel. Feb. 23,2000).

M d.
* See First DTV Periodic Review Report and Order, 16 FCC Red at 5955, € 21

** Sixth Report and Order, 12 FCC Red at 14605, § 30
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as analog VHF licensees.”

32. Our goal in this second periodic review is to set replication and maximization deadlines that
allow stations sufficient time to provide full replication and maximization service while also ensuring that
stations continue to progress toward an all-digital broadcast service. We seek comment below on proposed
new deadlines by which we would cease interference protection to the unserved areas within a station’s
DTV allotment or maximization authorization. We also seek comment on the disposition of construction
permits or applications for replication or maximization pending at the time o fthe deadline.

33. For DTV channels within the core spectrum, we propose to set new replication and
maximization protection dates close to the end of the transition: for the top-four network affiliates (i.e.,
ABC, CBS, Foxand NBC) in markets 1-100 - July I, 2005; and for all other commercial DTV licensees as
well as noncommercial DTV licensees - July |, 2006.

34. Establishing specific dates for lifting interference protection will ensure that broadcasters
either use their replication or maximization facilities by that date or risk losing the unused portion of the
associated area, thereby prompting broadcasters to expand their digital service area and speeding the
transition. Setting firm deadlines will also help promote transition progress because other important
participants in the transition, such as electronics manufacturers, content providers, advertisers, and
MVPDs, will be able to anticipate a date by which most broadcasters will be operating at full power, and
adjust their business plans accordingly. The deadlines we propose would give the largest commercial
stations in the largest markets on in-core channels at least three years to acquire necessary financing,
develop business plans, and expand their digital service areas. Smaller-market commercial stations,
smaller commercial stations in larger markets, and noncommercial DTV licensees, which may face greater
obstacles in moving towards full replication or service maximization, would have close to the maximum
time under the current statutory transition period to complete their replication and maximization facilities.
Establishing earlier interference protection deadlines for larger stations in larger markets is consistent with
previous decisions to require larger stations in larger markets to lead the transition.” We seek comment
generally on the appropriateness of these dates. We also invite commenters to propose alternative
approaches for establishing interference protection deadlines, such as giving stations a certain amount o f
time (e.g., 24 months) after the station commences digital service or after adoption of the Report and Order
in this proceeding, whichever is later, to fully replicate or maximize, or establishing a
replication/maximization deadline for each market based on when that market reaches a specified digital

service penetration level.

35. Ifa station fails to construct and operate facilities that fully replicate its NTSC service area or
provide signal coverage over an authorized maximized service area by the interference protection
deadline{s) we will establish in this proceeding, we seek comment on how the Commission should dispose
of any construction permits Or applications for replication or maximization facilities at that time. Should

7 Congress also has recognized the importance of preserving the right of DTV stations to maximize and has
established specific measures to protect coverage areas defined in maximization applications. In the Community

Broadcasters Protection Acr of 1999, Congress protected applications for maximization against new Class A
stations. To be entitled to protection by low power television stations applying for primary Class A status, DTV
stations were required to have filed an application for maximization or a notice of intent to seek maximization by

December 31, 1999, and to have filed a bona fide application for maximization by May 1.2000. 47 U.S.C. §
336(NAXUD). (THA(IV).

*® Fifth Report and Order, 12 FCC Red at 12842, 9 78; 12844, 4 86.
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applications for facilities in excess of those in actual operation by the station be dismissed? How should
the Commission treat authorizations for facilities not being fully used by the station? For example, a
station has a construction permit for facilities that would serve a larger area than facilities it is operating
pursuant to Special Temporary Authority. Should such a construction permit be modified to specify the
facilities in actual operation? In addition, we invite comment on how the Commission should treat the
spectrum usc opportunity that would he created after the interference protection deadline(s). Who should
be permitted to file an application for this spectrum? Should any applications for this spectrum be subject
to competing applications? Our inclination is to restrict any station that has failed to fully replicate or
construct its authorized maximization facilities by the applicable deadline from tiling an application to
expand coverage for a certain period of time in order 10 allow other existing or new stations, including
Class A eligible LPTV stations on out-of-core channels. 1o apply 10 use this spectrum. If we were to adopt
this approach. how long should the restriction on the filing of expansion applications by stations that did
not fully replicate or maximize by the deadline last? An! dccision we reach in this proceeding regarding
future licensing ofthis spectrum will be consistent with 47 {:.5.C § 309(j).

36. Finally, we seek comment on whether we should adopt an intermediate signal coverage
requirement beyond a broadcaster’'s current obligation to cover 1ts community o f license and in addition to
the ultimate “use-or-lose” deadline for full replication or maxmmization. Inthe First DTV Periodic Review
MO& (), the Commission predicted that the “requirement that broadcasters serve their community of
license will cnsure that, for most stations, the majority ol their analog service populations will receive
initial digital service.”” We seek comment on whether this predictive judgment has been borne out in
practice. For instance, we seek comment on whether some of the larger cities in which stations can operate
under low-power STAS have large suburban populanons that may not be served by a signal that only
covers a station’s community of license. Ifthere are significant numbers o f consumers not being served by
stations operating under low-power STAs, we seek comment on what actions, if any, the Commission
should take. Should the Commission establish a deadline by which time stations must provide DTV
service within the entire area of their analog “city-grade™ coverage contour*’ or their Grade A coverage? If
so. when should such a requirement apply? Should such o requirement apply only to a subset of DTV
stations (e.g., larger stations in larger markets that may have significant populations in areas adjacent to
their communities of license. such as the top-four nctwork atfiliates in the top 100 markets)? In the
alternative, will the 7dB increase in community of license coverage that must be met by December 31.
2004 for commercial stations and December 3|, 2005 for noncommercial stations ensure that the majority
o f viewers are served without an additional coverage requirement? |fthe purpose is to ensure that viewers
are served. should the date for the increased power requirement be advanced? Yet another alternative
would be to require broadcast stations to deploy transmission equipment that IS capable of being upgraded
to serve broader coverage areas {(e.g., their analog Grade "B" coverage), but permit the stations themselves
to determine when any intermediate power increases occur prior to the full replication “use-or-lose” date.
In general, our goal is to ensure that the maximum numhcr of consumers is able to receive digital
television as quickly as possible while providing broadcasiers a realistic timetable for increasing to full

power.

Y First DTV Periodic Review MO&(. 16 FCC Red at 20607.7 23

* This contour encompasses the analog service area predicted to receive a field strength equal to or exceeding the
analog principal community coverage requirement. See 47 C.F.R. § 73.685. In many cases, this contour extends
significantly beyond the boundaries of the community of license.
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Band-Clearing Arrangements

37. In the First DTV Periodic Review MOd&O. we temporarily deferred the deadline for loss of
interference protection for unserved areas for broadcasters involved in a band-clearing arrangement that
are left with a DTV single-channel allotment.”' We stated that we will continue to protect throughout the
course of the transition the analog TV service area of stations that do not have a paired DTV channel,
either because they were not assigned a paired DTV channel or because they elect voluntarily to relinquish
their paired DI'V channel and convert 1o single channel analog operation as part ofthe 700 MHz band

clearing, as long as the stations continue to operate in an analog mode,”

38. We stated that our intention was to provide broadcasters involved in band-clearing with the
same treatment as other broadcasters in terms o four DTV replication policy. We also said that, in our next
periodic review, we would establish a new replication protection deadline for these broadcasters within the
same¢ timeframe as that established for replication and maximization for other broadcasters. We hereby
seek comment on the timeframe needed and appropriate for broadcasters involved in band-clearing
proposals to replicate their service area once commencing digital operation.

D. Interference Protection of Analog and Digital Television Service in TV Channels $1-
69

39. We seek comment on whether we should adopt the same or different replication and
maximization interference protection deadlines for stations operating on TV channels 52-69 (698-806
MHz, also referred to as the “700 MHz band”) as for stations operating on core channels. In order to
reclaim and relicense channels 52-69 in accordance with statutory mandate, the Commission is relocating
television operations in this spectrum to the core spectrum (TV channels 2-51), and has reallocated the
698-806 MHz band to other services. The Auction Reform Act of2002 directs the Commission to conduct
auctions of the 700 MHz band before the expiration Of the Commission’s auction authority under 47
US.C. § 309GX11) (September 30. 2007). During the transition to digital broadcasting, incumbent
broadcasters are permitted to continue to operate in the 698-806 MHz band. Licensees of new public
safety, commercial wireless, and other services are permitted to operate in the band prior to the end ofthe
transition, provided they do not interfere with incumbent analog and digital broadcasters.

W Eipst DTV Periodic Review MO&(, 16 FCC Red 20610, ¥ 33. In an earlier decision, the Commission concluded

that a broadcaster that has been reduced to single-channel operation as a consequence of a band-clearing
arrangement may continue to operate in analog until December 31, 2005, with a presumption that a deadline

extension is warranted if the broadcaster demonstrates that 70% of the television households in its market are not

capable of receiving digital broadcast signals. Order vn Reconsiderarion of the Third Report and Order. 16 FCC
Red. 21633. 21638-39 (2001). We intend to use the same evidentiary standards in assessing whether the 70%
penetration rarger has been met as we determine will be used when making similar determinations under the
statutory standard in 309¢j)(14}B). 1d. n. 40. See supra section 1¥ (H). The Commission concluded in the Order
on Reconsiderarion d the Third Reporr and Order that such broadcasters retain the interference protection
associated with their single-channel DTV allotment for a period of 31 months after beginning to transmit in digital.
Order on Reconsideration d the Third Report and Order, 16 FCC Red. 21644-45. This 31 month period was equal
to the period of interference protection for unreplicatedareas that the Commission provided to all broadcasters in the

First DTV Periodic Review Reporr and Order. /d

" Firs! DTV Periodic Review MO&O. 16 FCC Red at 20606, 32. We stated that, generally, protection of these
stations’ analog TV operation within their authorized service areas will allow them to convert 1o digital operation
providing DTV service to the same area.
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40. 10 speed the clearing of the 698-806 MHz band for use by new services and to ensure
continued progress in the digital transition, it may be appropriate to establish earlier replication and/or
maximization protection deadline(s) for incumbent broadcasters in this spectrum than the deadline we
establish for broadcasters operating on channels within the core. Accordingly, we invite comment on the
extent to which the Commission should provide interference protection to the NTSC replication service
arca of DTV broadcasters in this band. and lo the unserved areas specified in outstanding DTV
maximization authorizations. We also invite comment on a numher of other issues concerning the
prolection that must be provided to incumbent analog and digital broadcasters in the 698-806 MHz band

during the transition.

1. Background

Upper 700 MHz Band (Channels 60-69)

41. In developing the initial DTV allotments, the Commission planned for the early recovery
of channels 60-69 (746-806 MI-Iz) in order to provide spectrum for use by other services, particularly
public safety and land mobile services.” Given the relatively light use of this band for full service
broadcasting and the proximity of existing land mobile communications systems to channels 60-69, the
Commission concluded that equipment economies and enhanced interoperability between future public
safety services and current systems operating in the 800 MHz band supported early recovery.* The DTV
Table was developed to facilitate the early recovery of channels 60-69 (“Upper 700 MHz Band”) by
minimizing the use of these channels for DTV purposes.” Subsequently, the Balanced Budget Act of
1997 was enacted, which mandated that the Commission reallocate channels 60-69 to new public safety
and commercial services by January 1998.%

42 Channels 60-69 were reallocated for wireless communications services in 1998."7  As
mandated by the 1997 Balanced Budgct Act, the 24 megahertz o f spectrum at 764-776 MHz and 794-806
MHz was allocated on a primary basis to the fixed and mobile services and designated for public safety
use. Portions of channcls 60. 62-64, and 67-69 are already licensed to guard band and public safety
entities. The remaining 36 megahertz o f spectrum was allocated on a primary basis to the fixed, mobile,
and new broadcasting services for commercial use. Licenses in this 36 megahertz o f spectrum will he

assigned through competitive bidding.

43. Inthe DTV Sixth Report and Order,"® we stated that all analog and D TV operations in the

*3 Sixrh Reporr and Order, 12 FCC Red 14626, 9 79

** Reallocarion and Service Rules for the 698-747 MHz Spectrum Band (Television Channels 52-39), 16 FCC Red
7278. 7283 4 6 (2001) (citing Reallocation d Television Channels 60-69, the 746-806 MH:z Band, 12 FCC Red
14141, 14142 (1997) (“Upper 700 AMH=z Reallocarrun Netice™)). Today, there are 95 full service NTSC facilities
licensed or with an approved construction permit on channels 63-69. In this band there are also 20 DTV allotments
of which 16 DTV facilities are either licensed or have an authorized construction permit.

**Sixrh Report and Order, 12 FCC Red at 14591, 14624 99 4, 76

* See Balanced Budget Act of 1997, Pub. L. No. 105-33, ]11 Stat. 251 § 3004 (1997) (“1997 Balanced Budget
Act”) (adding new Section 337 of the Communications Act).

‘" Reallocarion of Television Channels 60-69, the 746-806 MH= Band. |2 FCC Red 22953 (1998) (“Reallocation
Reporr and Order’).

% See Sixth Report and Order, 12 FCC Red at 14626, 9 80
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Upper 700 MH7 Band {746-806 MHz) would be fully protected during the DTV transition. The Balanced
Budget Act of 1997 requires that the Commission establish any technical restrictions necessary to protect
analog and digital television service in the 746-806 MHz band during the transition.” In the Reallocation
Report and Order. we reiterated onr commitment to full interference protection for analog licensees. and
indicated that incumbent analog TV and DTV operations in the hand would be entitled to protection from
new services during the DTV transition.” We addressed tlwe protection of analog and DTV operations in
the 764-776 MHz and 794-806 MHz public safety hands in the Public Safery Spectrum Report and
Order,”" which adopted service rules for public safety uscs of this spectrum. We subsequently applied the
same analog TV protection criteria adopted in that Order 1o commercial wireless services using the 747-
762 MHz and 777-792 MHz bands.”

44, For both public safety and commercial scrvices. we adopted geographic separation
requirements to provide protection for analog TV stations™ hypothetical Grade B contour (approximately
88.5 km or 55 miles from each station’s transmitter).” For protecting DTV reception, we applied similar
criteria to limit the permitted interfering signal of a new wircless licensee at a D TV station’s hypothetical
service contour.” Thus, the same level o f protection effectivels is mandated to analog and DTV stations
(i.e.. the wireless station’s interfering contour cannot tall within 88.5 km of the television station’s

transmitter).

Lower 700 MHz Band (Channels 52-59)

45, The Lower 700 MHz Band (698-746 MHz) is significantly more encumbered with TV
operations than the Upper 700 MHz Band.” Unlike channels 60-69, early recovery of channels 52-59
(698-746 MHz) was not contemplated in the DTV transition plan Both Congress and the Commission
initially expected that the Lower 700 MHz Band would be made available for new services after the

%47 U.S.C.§ 337(d)(2) (codifying 1997 Balanced Budget Act 4 3004)

% Reallocation Report and Order, 12 FCC Red at 22964-65. € 24 See also Footnote NG159, Table of Frequency
Allocations, 47 C.F.R.§ 2.106.

* See In the Matter of the Development of Operational, Technicul and Spectrum Requirementsfor Meeting Federal,
State and Local Public Safety Agency Communications Requirements Through the Year 2010, 14 FCC Red 132

(1998) (“ Public Safery Spectrum Report and Order”).

2 See In the Marter of Service Rules for the 746-764 and ~76-704 MH=- Bands. and Revisions to Part 27 of the
Commission’s Rules, 15 FCC Red 476 (2000) (“Upper 700 AfH: First Report and Order”).

* see Public Safety Spectrum Reporr and Order, 14 FCC Red at 221, 9 152; Upper 700 MHz First Reporr and
Order, 15 FCC Red at 532, § 139. See also 47 C.F.K. §§ 90.545. 27.60. The Grade B contour for an analog UHF
TV station is the locus of points at distances from the transmuticr where the predicted signal level equals 64 dBu.
The Grade B contour for an analog UHF TV station that is operating at a power level of | megawatt and an antenna
height of 610 meters height above average terrain (“HAAT™) is approximately 88.5 km (55 miles) from the station'‘s

transmitter.

MSee puhlic Safety Spectrum Report and Order, |4 FCC Red ai 222-23, § 155; Upper 700 MHz First Reporr and
Order 15 FCC Red at 532, 1 139. For a DTV station. the service contour is where the predicted signal level equals
41 dBu. The location of the “hypothetical service contour” for a DTV station is the same 88.5 km distance from the
DTV transmitter as the hypothetical Grade B contour is from an analog TV transmitter.

** There are 101 full service NTSC incumbents and 166 DTV incumbents on channels 52.54.
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auction ofthe Upper 700 MHz Band.”® Although Congress did not specify the amount of spectrum to be
reclaimed beyond the Upper 700 MHz Band, the Commission determined that all broadcasters could
operate with digital transmission systems in channels 2-5 | after the transition, thus allowing channels 52-
59 to be reclaimed for new services.”

46. In January 2002, we released an Order reallocating and adopting service rules lor the
698-746 MHz spectrum band.” We reallocated the entire 48 megahenr of spectrum in this band to fixed
and mobile services and retained the existing broadcast allocation for new broadcast services. |n addition,
we retained the allocation for incumbent broadcast services in this band during the transition to DTV. In
the Lower 700 MHz Bund Report and Order, we adopted the same protection criteria for analog TV
stations in that band as adopted for the Upper 700 MHz Band.””  With respect to co-channel DTV
interference, however, we concluded that a more conservative approach should be applied to ensure
adequate protection from wideband wireless systems in the Lower 700 MHz Band.“* The more
conservative approach was warranted because the number and density o f incumbent DTV stations in the
Lower 700 MHz band is greater than in the Upper 700 MHz Band. For protection of DTV stations
against adjacent channel interference, we adopted the same criterion applied to adjacent DTV stations in
the Upper 700 MHz Band.“

TV Protected Service Contour Alternatives

47. In the Public Safety Spectrum Report and Order, we addressed the issue of whether to
protect TV reception based on a geographic separation table using a standard 88.5 km (55 mile) Grade B
service contour or a case-by-case approach protecting TV stations based on their “actual” Grade B
contours.””  Under the first approach. the minimum separation distances could be put in a table, thereby

* The 1997 Balanced Budget Act directed the Commission 1o reallocate certain portions of the Upper 700 MHz
spectrum from broadcast use to commercial use by December 31, 1997, see 47 U.S.C. § 337(a) (added by § 3004 of
the 1997 Balanced Budget Act), but not to commence competitive bidding for the commercial licenses on the
reallocated spectrum before January 1. 2001, see 47 U.S.C. § 337(b)(2). That deadline was subsequently
accelerated. See Consolidated Appropriations Act, 2000, Pub. L. No. 106-113, 113 Stat. 2502, app. E § 213; 145
Cong. Rec. H12493-94 (Nov. 17, 1999) (“Consolidated Appropriations Act”). By contrast, the former statutory
deadline of September 30, 2002, for assigning licenses and reponing total auction revenues to Congress (see former
47 U.S.C. § 309(j)( 14X C)ii)) was recently eliminated for all but the C and D block licenses in the lower 700 MHz

band
7 See Advanced Television Systems and Their Impact upon the Existing Television Broadcasr Service, 13 FCC Red
7418, 7435, 9 42 (1998).

* In the Matrer of Reallocarion and Service Rulesfor the 698-746 MHz Spectrum Band (Television Channels 32-
39). 17 FCC Red 1022 (2002) (“Lower 700 MH= Report and Order”). The auction of channels 54, 55, and 59 has
closed and the post-auction licensing process is underway.

*Id 38

8 Specifically, we adopted a desired/undesired (“D/U”) ratio of 23 dB corresponding to a maximum land mobile or
broadcast field strength of |8 dBu for co-channel transmissions. The Commission stated: “This criterion will best
protect existing broadcast operations, which will likely remain in operation until the end of the transition to DTV,

which may extend beyondthe 2006 target date.” /d. ¥ 56.

** The Commission adopted the criterion of — 23 dB D/U for protection of DTV stations against adjacent channel
interference, the same as it applied for DTV stations in the Upper 700 MHz Band. /4

*” See 47 C.F.R. § 90.545(c).
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simplifying planning of wireless communications systems. We expressed concern, however, that limiting
TV and DTV separation trom land mobile radio facilities lo distances specified in a table could prevent
public safety entities from fully using the spectrum in a number of major metropolitan areas until after the
end of the transition. In order 1o give flexibility to public safety entities to locate base stations closer than
the distance specified in the separation table without causing excessive interference to TV and DTV
stations, we adopted alternative methods for demonstrating required interference protection.”

48. Specifically, three alternative methods o f interference protection are specified in Section
90.545 of the Commission’s rules. First, applicants may use the geographic separation specified in tables
in the rules. Second. applicants may submit engineering studies tojustify the proposed separations based
on the “actual” parameters of the land mobile station and the “actual” parameters of the TV/DTV
station(s) it is trying to protect. This method permits public safety applicants to take into account
intervening terrain and engineering techniques, such as directional and down-tilt antennas, in determining
the necessary separation to provide the required protection. Third, applicants may obtain written
concurrence from the applicable TV or DTV station.** Inthe Upper 700 AfHz Report und Order and the
Lower 700 MH: Report and Order, we incorporated these alternative methods o f interference protection
tor public safety applicants into Section 27.60 of the rules. which governs commercial wireless operations
in the Upper and Lower 700 MHz Bands.**

2. Definition of “Actual” Broadcast Parameters Under Sections 90.545(c)(1)(ii)
and 27.60(b)(1)(xii)

49 For each analog TV and DTV station, there are at least three types o f facilities that may
be eligible for interference protection: licensed facilities, facilities specified in a construction permit
{(“CP”). and the facilities requested in an application filed with the Commission. In addition, DTV

' See Public Saferv Spectrum Report and Order, 14 FCC Red at 224, 9 158

47 C.F.R.§ 90.545(c). That provision states. in part:

(1) Licensees of stations operating within the ERP and HAAT limits of paragraph (b) must select one of
three merhods to meet the TV/DTV protection requirements, subjectto Commission approval:

(i) utilize the geographic scparation specified in the tables referenced below;

(ii) submit an engineering study justifying the proposed separations based on the actual parameters of
the land mobile station and the actual parameters of the TV/DTYV station(s) it is trying to protect;
or.

(iii) obtain written concurrence from the applicable TV/DTV station(s). If this method is chosen a
copy of the agreement must be submitted with the application.

*> See {/pper 700 MH:z Report and Order, 15 FCC Red at 532, § 139; Lower 700 MH= Reporr and Order, 17 FCC
Red at 1068-69, § 119. Because the new Lower 700 MHz Band licensees can use higher power than was allowed for
Upper 700 MHz Band licensees, section 27.60(b) 1 )(ii) also provides for a fourth alternative method, stating:

(1) Licensees of stations operating within the ERP and HAAT limits of § 27.50 must select one of four
methods to meet the TV/DTYV protection requirements, subjectio Commissionapproval: ...

(ii) ~when station parameters are greater than those indicated in the tables, calculate geographic
separation in accordance with the required DIU ratios, as provided in paragraph (a) of this section; ...
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stations may also be entitled to protection of facilities that replicate their analog service area,°° and/or the
facilities specified in a DTV STA."” A number of the interference protection issues raised herein with
respect to the 698-8(06 MHz band relate to the interpretation of the alternative protection criteria for
wireless operators set forth in Sections 90.545(¢) and 27.60(h) of the rules, and whether those provisions
require protection Of broadcast authorizations and allotments. In particular, do these provisions require
protection of broadcast authorizations and allotments when the station’s operating parameters are less
than the parameters described in an existing authorization or allotment?

50. Sections 90.545(c) and 27.60(b) describe alternative methods for a wireless applicant or
licensee in the 700 MHz band to move its stations closer to an analog TV or DTV antenna while still
complying with tlie interference protection requirements in the rules. Pursuant to one of these
alternatives. the applicant or licensee may submit an engineering study that considers the “actual,” rather
than “hypothetical,” parameters of the analog TV or DTV station and that demonstrates that intervening
terrain or other factors permit the land mobile stations and these facilities to be more closely spaced. In
the Order adopting this alternative, we stated that applicants should be allowed to submit engineering
studies showing how they propose to meet the appropriate desired/undesired (*‘DIU’"ignal strength ratio
at the existing TV station’s “authorized or applied for” Grade B service contour or equivalent contour for
DTV stations instead of the hypothetical Grade B contour.®®

51. We tentatively conclude that Sections 90.545(¢){(1){i1) and 27.60(b)(1)(iii} should be
amended to make clear that rhe interference protection specified in those provisions should be afforded to
authorized and/or applied for NTSC and DTV facilities, including the facilities specified on the broadcast
station’s license or construction permit or both when a station has both a license and a construction
permit. We invite comment on this approach. If we do not protect all authorized and/or applied for
facilities. what facilities should be protected?

3. Replication

52. We invite comment on the extent to which facilities defined in the DTV Table of
Allotments on channels 52-69 should be protected by wireless operators and other services in those bands.
In other words, in addition to protecting authorized and/or applied for facilities, should we interpret the
requirement that wireless operators and other services protect the “actual” parameters of existing TV
stations to require protection of full replication facilities, regardless of whether the DTV station is
currently operating, or has filed an application to operate, pursuant to those facilities?* Ifso, how long
should this interference protection last?

% In creating the initial DTV Table of Allotments, each DTV allotment was chosen to permit the station’s DTV
service, to the extent possible, to marchor “replicate” the Grade B service contour of the NTSC station with which it
was paired. Sixth Report and Order. 12 FCC Rcd at 14603, 19 29-30.

5 Inthe First DTV Periodic Review MO&O we permitted DTV stations to begin digital operations under an STA
with facilities that provide at least the minimum permissible level of service to the community of license. These

DTV STA facilities provide less coverage than the station’s DTV allotment OF than authorized by an outstanding CP

or license.
% public Safery Spectrum Report and Order. 14 FCC Red at 224, § 158

 For example, a station could be operating pursuant to a DTV construction permit, license, or STA with facilities
that are less than full replication facilities.
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53. We tentatively conclude that DI'V full replication facilities should be protected as
“actual.”” We seek conument on this view and on whether we should establish the same interference
protection deadline for replication facilities for stations on channels 52-69 as we will establish in this
proceeding for stations on in-core channels.” In order to allow new services to be provided in portions of
replication areas that a DTV licensee may never plan to serve, should we establish an earlier replication
protection deadline for any of thesc channels, and particularly channels 60-69? The Commission has
planned for the early recovery o f channels 60-69 since the development ofthe initial DTV allotments. In
addition. there are relatively few television stations in this band as compared to the Lower 700 MHz
Band.” Would an earlier replication protection deadlinc be appropriate for channels 60-69 to increase the
incentive of broadcasters in this band io complete construction of their allotted facilities? If so. what

deadline should he established?
4, Maximization

54. We invite comment on whether we should establish an earlier deadline for loss of
interference protection to the unserved areas described in existing maximization authorizations on
channels 52-69 than the deadline we establish for maximization facilities on in-core channels.” DTV
bmadcasters operating on out-of-core channels may have little incentive to incur the cost necessary to
increase their coverage area as they will receive interference protection only until the end ofthe DTV
transition. Nonetheless, DTV broadcasters in this band have applied for facilities to expand (“maximize”)
their coverage as well as to make other changes that alter the area they serve. For example, a broadcaster
may have applied to co-locate its antenna site with that of other DTV broadcasters or may have been
forced to move to a new site for zoning or other technical reasons. We also invite comment on whether
we should establish the same maximization interference protection deadline for the entire 700 MHz band,
or treat the upper and lower bands differently. For example, should we establish a shorter deadline for
stations on channels 60-69 in view of the relatively small number o f broadcast incumbents in this band
and our comniitment to early recovery ofthis spectrum? Ifwe were to establish a different deadline for
all or part ofchannels 52-69, what should that deadline be?

5. Future Modification Applications

55. In June 2002, the Media Bureau adopted a freeze on the filing of analog TV and DTV
“maximization” applications in channels 52-59.”” The Bureau announced that it would not accept for
filing television modification applications that would increase a station’s analog or DTV service area in
channels 52-59 in one or more directions beyond the combined area resulting from the station’s
parameters as defined in the following: (1) the DTV Table of Allotments; (2) Commission authorizations
(license and/ar construction permit); and (3) applications on file with the Commission prior to release of
the Public Notice. The Bureau will consider, on a case-by-case basis, requests for waiver of the freeze on
new maximization applications in channels 52-59 where the application would permit co-location of

™ The Commission has stated that it will protect the “full coverage area” of DTV stations until the end of the DTV
transition period Reallocation Report and Order, 12 FCC Rcd at 22969-70, 9 36.

"' See Lower 700 MH= Report and Order, 17 FCC Red at 1038-39, 9 38
"2 See section C, supra

" Public Notice, Freeze on the Filing of TV and DTV Maximization” Applications in Channels 52-59, DA 02- 1440
(rel June 18, 2002)
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transmitier sites or is otherwise necessary t0 maintain quality scrvice to the public.”™ The freeze was
adopted to assist participants in Auction No. 44. consisting of spectrum licenses in the Lower 700 MHz

Band. to determine the areas potentially available in the band for the provision of service by auction
winners before the channels are cleared of broadcast stations. That auction was scheduled to begin June
19. 2002, but was postponed in compliance with the Auction Reform Act of2002.”

56. The Media Bureau recently adoPted a similar freeze onthe fing of analog TV and DTV
“maximization” applications in channels 60-69.” As with the freeze on niaximization in channels 52-59,
the Bureau will consider requests for waiver of the freeze on channels 60-69 on a case-by-case basis for
stations that propose an increase or shift in coverage under certain circumstances, including to permit ¢co-
location at a common antenna site or to resolve certain technical difficulties. We intend to protect
applications for waiver under these maximization filing freezes in the same manner that we protect other
pending applications. Absent a waiver, future applications for maximization of facilities on channels 52-
69 now are foreclosed.

6. Applications for New Analog TV or DTV Facilities

57. In the DTV Sixth Report arid Order, the Commission determined it would not authorize
new DTV facilities in channels 60-69.” In the Reallocation Report and Order, we determined that we
would not authorize additional new analog full-service television stations on channels 60-69, and that we
would dismiss any application or allotment petition for a new analog facility that was not satisfactorily
amended to specify a channel below channel 60 by the established deadline.” Thus, there will be no new
analog quV or DTV entrants in the 746-806 MHz band that wireless and other new service providers must
protect.

58. In the Lower 700 AfHz Band Report and Order, we dismissed pending petitions for new
NTSC channel allotments in this band, stating that adding new analog TV allotments Or stations at this
stage of the transition would be inconsistent with the DTV transition process."  With respect to

applications for construction permits for new analog TV srations in this band, we provided a 45-day
opportunity for applicants to request a change in their pending applications to either (1) provide analog or
digital service in the core television spectrum, i.¢., channels 2-51, or (2) provide digital service inthe 698-
740 MHz band, ie., channels 52-58." Any applications or rulemaking proposals and later associated

™ For example, waivers will be considered where zoning restrictions preclude tower construction at a particular site
or where unforeseen events, such as extreme weather events or other extraordinary circumstances, require relocation
to a new tower sire. In panicular, the Bureau has noted that it would be inclined to grant waivers o f the freeze for
broadcast stations that seek new tower sites due to the events of September 11,2001

” See, iupra. n. 23.

* Public Notice, Freeze on the Filing of TV and DTV "Maximization™ Applications in Channels 60-69, DA 03-46.
rel. January 24. 2003.

DTV Sixth Report and Order, 12 FCC Red at 14671, 182.
" Reallocation Report and Order. 12 FCC Red at 22971, 940. See Public Notice, 14 FCC Red 19559 (1999).

® However, pursuant to the requirements of Part 27, wireless and other new service providers must protect any new
broadcast services provided on spectrum acquired through the commercial wireless auction.

* Lower 700 MHz Band Reporr and Order, 17 FCC Red at 1042, § 44.
51
Id
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applications tiled by pending applicants during this 45-day window must be protected by wireless and
other entities. Because ofthe adjacent channel interference that new stations on channel 59 could cause
to new licensees in the adjacent Upper 700 MHz band, we concluded that we will no longer accept or
grant any application for a new analog TV or DTV station on channel 59 nor permit an existing DTV
station to modify its channel to channel 59. We required parties with outstanding applications specifying
channel 59Rto request another channel within 45 days after release of the Lower 700 A7Hz Band Report
und Order*

59. With respect to the Lower 700 MHz Band, digital service in the band could be proposed after
the auction by a station with an existing DTV allotment on a channel outside the 52-58 band seeking to
move to a channel inside this band or by a DTV station inside this band seeking to move to another
channel inside the band. We invite comment on whether and hpw we should protect such proposed digital
service on channels 52-38. The Commission has not precluded such new, post-auction digital service in
channels 52-58, but should such service proposals be protected by wireless and other services operating on
channels already acquired through auction? 1f so, how should these proposed digital services be protected.
as auction bidders and winners may have no prior notice of the channels these digital operators may
request? We clarify that any such protection afforded would be only for the duration o f the transition since
DTV stations out of the core must eventually move within the core. As a practical matter we expect few
broadcasters to seek to move from the core into 52-58 because they would have to move again at the end
of the transition. We also seek comment on whether 47 C.F.R. § 73.622 should be amended to require that
a broadcaster proposing a channel change that would cause harmful interference to a new entrant on
channels 52-59 demonstrate that no other suitable channels are available on 2-58 that would avoid such
interference.

7. Channel51

60. Finally, we seek comment on the interference protection that should be afforded by
wireless entities and other new service providers to future analog TV and DTV facilities on channel 51
that are authorized or requested after the auction ofthe spectrum comprising channel 52. Channel 51 will
remain allocated to broadcast use as part o fthe core television spectrum (channels 2-51), and is available
for use by existing and new analog TV and DTV stations. However, because channel 51 k adjacent to
channel 52, we are concerned about possible interference between new wireless licensees on channel 52
and operations on channel 51. Inthe Lower 700 AM/Hz Report and Order, we declined to adopt a guard
band or other specialized mechanism to protect DTV operations on channel 51, and stated that we would
instead rely on interference protection criteria to ensure that new licensees adequately protect core
channel TV and DTV operations.*) We noted that the adjacent channel protection for TV and DTV
stations on channels 52-69 is no different from the protection for those stations in the core spectrum; only
the duration of that protection differs.®* In light of our concern about possible adjacent channel
interference, we seek comment on whether we should provide the same level of adjacent channel
protection to future analog and digital broadcast facilities on channel 51 as is currently provided by
wireless or other operators to incumbent analog and digital stations on this channel and, if so, how we can

% Lower 700 MH= Band Report and Order, 17 FCC Red 1042-43, 945
Y Jd 923,

¥ Because DTV starions on channels 52-69 will eventually relocate to the core TV spectrum, the broadcast
interference protection standards on channels 52-69 will no longer apply after the transition. By contrast, the need
for protection of broadcast operations on core TV channel 51 will continue indefinitely.
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accomplish such protection without unduly restricting use of the channel 52 spectrum.
E. Pending DTV Construction Permit Applications

61. A number of television licensees have not yet been granted an initial construction permit
{“CP”) for a DTV facility. Almost all of these licensees have filed an application for a digital CP, but grant
of these applications has been delayed for a variety of reasons including delays in international
coordination with Canada and Mexico and unresolved interference issues. While the Commission has
successfully resolved a number of obstacles to grant o f outstanding digital CP applications, and the number
of licensees without an initial digital CP has been significantly reduced, approximately 140 commercial
and noncommercial television licensees still havc not yet been granted an initial DTV CP. To date, these
applicants have not been required to construct DTV facilities pending action on their outstanding DTV
applications.

62. To ensure that all licensees that have been awarded digital spectrum begin to provide digital
service, we propose to require that all such television licensees that have filed an application for a digital
CP with the Commission that has not yet been granted must commence digital service pursuant to special
temporary authority (“STA”) within one year from adoption of the Report and Order in this proceeding.
Within this time frame, these applicants would be required to request an STA from the Commission and to
construct at least the minimum initial facilities required to serve their community of license, as specified in
the policy outlined in the First DTV Periodic Review MO&O.® These STA facilities would necessarily be
equal to or less than those specified in a station’s initial DTV allocation as specified in Appendix B of the
DTV Sixth Repors and Order®® Such facilities generally require minimal or no international coordination.
The Commission will consider requests for waiver o f this construction deadline, on a case-by-case basis, in
limited circumstances {e.g., where the construction requirement would be unduly burdensome because the
licensee is seeking to move its tower site from its initial location, or where grant of the initial CP
application appears imminent). While the Commission will continue to work with applicants to resolve
outstanding issues and to process pending applications for digital facilities, this proposal would ensure that
applicants that have not yet received a digital CP begin to construct and operate at least the minimum
initial digital facilities permitted under our rules, and begin to provide service to their community. We
request comment on this proposal. We also request comment on whether the channel election and
interference protection deadlines adopted in this proceeding should apply to these licensees and, if not,
what other deadlines would be appropriate.

F. Noncommercial Educational Television Stations

63. Noncommercial television broadcasters are scheduled to complete construction o f their digital
stations and commence digital service by May 1, 2003. As noted above, 84 ofthe 373 noncommercial
television stations are already airing a digital signal ahead of schedule. In the DTV Fifth Report and
Order, we acknowledged the financial difficulties faced by noncommercial stations in constructing digital
facilities.”’” we gave noncommercial licensees the longest period oftime to complete construction of any

* First DTV Periodic Review MO&O, 16 FCC Red at 20608-09, 49 34-36; 47 C.F.R. § 73.625(a)(1).

% DTV Table of Allotments, Second Memorandum Opinion and Order on Reconsideration of the Fifth and Sixth
Report and Orders. 14 FCC Red 1348 (1998), recon. dismissed, DA 99-1361, rel. July 12, 1999, recon. dismissed,

FCC 00-59, rel. February 23, 2000, at Appendix B.
87 Fifth Report und Order, 12 FCC Red at 12852, § 104.
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category of DTV applicant, and stated that we would consider in our periodic reviews what additional
special treatment, if any. should be afforded to noncommercial broadcasters.

64. We invite comment on whether noncommercial broadcasters that are not already airing a
digital signal anticipate they will meet the May |, 2003 construction deadline. For any station that does
not anticipate meeting the deadline, what obstacles are preventing completion o f construction? We also
invite comment generally on what steps, if any, the Commission should take to assist honcommercial
stations in the transition to DTV. For example, should the financial hardship standard for grant of an
extension of time to construct a digital television station be applied differently to noncommercial
licensees?

G. Simulcasting

65. In the DTV Fifth Report and Order, we adopted rules requiring DTV licensees to
simulcast 50% of the video programming of their analog channel on their DTV channel by April 1,
2003. This requirement increases to a 75% Simulcast requirement in April 2004, and a 100%
requirement in April 2005.* The simulcasting requirement was intended to ensure that consumers will
enjoy continuity of free over-the-air program service when we reclaim the analog spectrum at the
conclusion of the transition. We stated that it may be difficult to terminate analog broadcast service if
broadcasters show programs on their analog channels that are not available on their digital channels.®
We recognized that we would need to clearly define simulcasting in the context of DTV, and stated that
we would do so as part of our periodic reviews or other appropriate proceeding.”

66. We seek comment on whether we should retain, revise or remove the simulcast
requirement, how to define simulcasting, and whether the existing dates are appropriate. What extent of
program duplication should be required to fulfill simulcasting obligations? Does the ultimate requirement
of 100% simulcasting other than at the very end of the transition create disincentives for broadcasters to
innovate? |If broadcasters have a market-based incentive to simulcast and currently are simulcasting
100% of their analog programming on their digital channel. is a regulatory requirement to simulcast
necessary? |s the simulcasting requirement causing broadcasters to forego creative uses of digital
technology? Would something less than a 100% simulcast requirement be sufficient to protect analog
viewers while allowing for innovation on the DTV channels? If maintaining some simulcast obligation is
appropriate, we seek comment on whether we should revise the current dates for the phase-in of simulcast

requirements.

67. The Commission has used the term simulcasting in different ways in the DTV
proceedings. including simultaneous carriage of the same programming on two different channels and the
broadcast on one channel of the same basic material broadcast on the paired channel, excluding
commercials and promotions. within 24-hours.”’  Any simulcasting requirement should allow
broadcasters to take advantage ofthe flexibility of the DTV channel. Therefore, “same program” would
be interpreted broadly to allow broadcasters to take advantage of various digital features, including

88 Fifth Report and Order, 12 FCC Red at 12832, 9 54, see afso 47 C.F .R. § 73.624(f)
¥ Fifth Report and Order, 12 FCC Red at 12833, § 56

90 Id

"' First Report and Order, 5 FCC Rcd 5627 n.| (1990);, Memorandum Opinion and Order/Third Reporr and
Order/Third Further Notice of Proposed Rule Making.. 1 FCC Red 6924,6918(1992).
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different camera angles and aspect ratios. additional program information, and interactivity. We propose
a definition of simulcasting inthe DTV context as follows:

Within a 24-hour period, the broadcast on a digital channel of the same programming
broadcast on the analog channel, excluding commercials and promotions and allowing for
enhanced features and services.

We request comment on this proposed definition. We also seek comment on how simulcast
requirements and the definition o f “simulcasting” relate 1+ the substantial duplication decisions in
thc must carry portions ofthe Act.”

Effect on Prime ‘Time Broadcasting Requirements

68. If we decide to eliminate or change the simulcasting requirements, we must adjust the
digital broadcast schedule requirements that are currently perved to the simulcast requirements. In the
First DTV Periodic Review MO&O, we allowed DTV stations subject to the May |, 2002, or May |,
2003, construction deadlines, including stations subject 1 those deadlines that were currently on the air
early, to operate initially at a reduced schedule by providing. at a minimum, a digital signal during prime
time hours. consistent with their simulcast obligations.” We¢ propose that, ifwe eliminate or reduce the
simulcasting requirements in Section 73.624(f), we amend Scction 73.624(b)(1) to require DTV stations
subject to the May 1, 2002, or May l. 2003, construction deadlines to air, by April 1, 2003, a digital
signal for an amount o f time equivalent to 50% o fthe amount ol time they provide an analog signal. The
digital signal must be aired during prime time hours. This mimmmum digital operation requirement would
increase to 75% on April 1.2004 (requiring airing o fa digial signal for an amount of time equivalent to
at least 75% of the amount of time the station airs an analog signal), and to 100% on April 1, 2005 we
seek comment on this proposal and invite alternatives as well.

H. Section 309(j)(14)

69. Section 309(j)(14)(A) of the Communications Act requires the Commission to reclaim the 6
MHz each broadcaster uses for transmission of analog television service by December 31, 2006.
Congress recognized, however, that not all stations will comvert to DTV at the same time.” Thus, “to
ensure that a significant number o f consumers in any given market are not left without broadcast television
service as of January 1. 2007, Congress required the Commission in Section 309G} 14)B) to grant
extensions to any station in any television market if one or morc of three conditions exist. We review

below the language o f Section 309(j)(14) and invite comment on how we should interpret certain portions

247 U.S.C. §§ 614¢b)(5) and 6 15(b)}3XC).
°Y First DTV Periodic Review MO&Q, 16 FCC Red at 20598-99. 99 | 1- 12

" Noncommerecial television stations are not required to complete construction of their DTV facilities until May |,
2003, later than the April 1, 2003 simulcast and minimum digital operation requirements. For these stations, the
simulcast and minimum digital operation requirements become effective May 1, 2003 when these stations

commence digital operation. Similarly, for television stations that have been granted an extension of time to
complete construction of their DTV facilities, the station must comply with the simulcast and minimum digital

operation requirements in effect at the time the station commences digital operations.
”* Balanced Budget Act of 1997, 105th Cong.. Ist Sess. Conf. Rep. 105-217, 576 (1997) (‘Conference Report™)
986
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of that statutory provision. We also seek comment on establishing rules and tiling deadlines governing
how and when extension requests will be made.""

70. Section 309(j)( 14) provides:

(A) LIMITATIONS ON TERMS OF TERRESTRIAL TELEVISION
BROADCAST LICENSES. - A television broadcast license that
authorizes analog television service may not be renewed to authorize
such service for a period that extends beyond Dccember 31, 2006.[98]

(B) EXTENSION. — The Commission shall extend the date described in
subparagraph (A) for any station that requests such an extension in any
television market ifthe Commission finds that —

(i) one or more of the stations in such market that are licensed to
or affiliated with one of the four largest national television
networks are not broadcasting a digital television service signal,
and the Commission finds that each such station has exercised
due diligence and satisfies the conditions for an extension o f the
Commission's applicable construction deadlines for digital
television service in that market;

(ii) digital-to-analog converter technology is not generally
available in such market; or

(iii} in any market in which an extension is not available under
clause (i) or (ii),!5 percent or more of the television households
in such market —

() do not subscribe to a multichannel video
programming distributor (as defined in section 602) that
carries one of the digital television service programming
channels of each of the television stations broadcasting
such a channel in such market; and

(1) do not have either

7 On September 25, 2002 the Subcommittee on Telecommunicationsand the Internet of the

House Committee on Energy and Commerce held a hearing concerning the digital transition and discussed draft
omnibus Digital Television legislation that would amend the Communications Act by deleting Section 309¢j)(14),
thus eliminating the provisions that currently provide for the Commissionto extend the deadline by which television
broadcasters must cease analog television service. See hup:/feneravcommerce.house.pon ' 107/drafis/divsiafi him

* License renewal authorizations granted by the Commission with terms extending beyond December 31, 2006,
contain the following language: ""on December 31, 2006, or by such other date as the Cornmission may establish in
the future under Section 3%9(j)(14)(A) and {(B) of the Communications Act, the licensee shall surrender either its
analog or its digital television channel for reallocation or reassignment pursuant to Commission regulations. The
channel retained by the licensee will be used to broadcast digital television only after this date."
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(a) at least one television receiver capable of
receiving the digital television service signals of
the television stations licensed in such market;
or

(b) at least one television receiver of analog
television service signals equipped with digital-
to-analog converter technology capable of
receiving the digital television service signals of
the television stations licensed in such market.

Filing of Extension Requests

71. Section 309())(14)XB) provides that the Commission shall extend the date by which stations
must cease analog service for qualifying stations that request an extension. We intend to develop a form to
be used by stations to request an extension under this provision. We invite comment on when stations
seeking an extension should be required to file their extension request. In general, we believe that
extension requests should be filed sufficiently far in advance ofthe December 31, 2006, deadline to allow
review of the request, but also as close as possible to the December 31, 2006, statutory deadline so that
they more accurately reflect the full extent o ftransition progress in the applicable market at that time. We
invite comment on the period of time for which extensions should be granted. We also invite comment on
whether the Commission may grant a blanket extension under Section 309(j)14)(B) to all stations in a
market or nationally ifthe Commission finds that the criteria for return of analog spectrum have not been
met. What findings would the Commission need to make in order to grant a blanket extension?

Definition of Television Market

72. Under Section 309{j)(14)(B), the Commission must consider whether any one of the three
conditions for an extension exist in the requesting station’s “television market.” For purposes of applying
Section 309())(14){B). we invite comment on how we should define “television market.” One option
would be to define “television market” as the designated market area or DMA. as defined by Nielsen
Media Research, in which the television station requesting the extension iS located. A DMA is a
geographic market designation that defines each television market based on measured viewing pattems.gg
Nonoverlapping DM As cover the entire continental United States, Hawaii, and parts o f Alaska. Counties
are assigned to a market based on which home-market stations receive a preponderance of total viewing
hours in the county.” Every television station in the United States is assigned to a D M A by Nielsen.'
Another option would be to define “television market” as the requesting station’s Grade B contour. Each
television station has its own Grade B contour. While the Grade B contours o f stations often overlap, two
stations are unlikely to have identical Grade B contours. Thus, under a Grade B market definition, the

* For purposes of this calculation, over-the-air, cable, and satellite-delivered television viewing are included,

1% n other proceedings. the Commission has recognized that the DMA is more descriptive o f a broadcast teJevjsjon
station’s potential market than the station’s Grade B contour. The DMA more accurately captures actual relevision
viewership patterns, as it considers cable carriage as well as over-the-air reception of broadcast signals. See, e.g.,
Reporr and Order, Review of the Commission's Regulations Governing Television Broadcasring. MM Docket No.
91-221,14 FCC Red 12903, 12926, ¥ 48 (1999); Second Further Notice of Proposed Rule Making. MM Docket No.

91-221. 11 FCC Red 21655, 21663, 9 15 (1996).

"' [].S. territories have nor been designated as DMAs by Nielsen
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applicable market to be analyzed would he uniqtie for each station requesting an extension

73. Use of DMAS to define the applicable market may he more consistent with the language of
Section 309(j)14), which requires tlic Commission to grant an cxtension to “any station that requests such
an extension in any television market.”'” This language seems to contemplate that each market will
contain more than one television station, as is generally true of DMAs. The Grade B contour of any
station requesting an extension, in contrast, is generaliy uniguce for each station, and therefore contains
only one station. A Grade B test may also be more difficult to administer as market data, including
information about digital-to-analog converter technology and the number of television households with
digital television reception capability, would have to hc compiled for the area within each requesting
station's Grade B contour, rather than DMA-wide.

74. Use of DMASs to define the applicable market for purposes of Section 309(j)(14)XB) would
ensure that transition progress throughout the DMA is considered in determining whether the criteria for
extension have been met. DMAs include virtually all urban and rural areas, thus ensuring that all
television households are included. Thus, for example. under Section 309(j)(14)B)(ii) (the “converter
technology test”). the Commission would consider whether digital-to-analog converter technology is
“generally available” throughout the DMA to determine whether an extension under this provision is
warranted. A D MA test would permit the entire DMA 1o convert to an all-digital broadcast system at the
same time. Analog service in the DMA would likely ccase oniy when the conditions for an extension no
longer exist throughout the DMA.'"® The Grade B contour reflects a station’s over-the air viewing area,
while the DM A more closely reflects where the station’s signal is also available via cable and satellite,
thus reflecting the station’s market for purposes of advertising sales."™ As parts of the United States,
particularly in rural areas. do not lie within the Grade B contour of any full-power television station. a
Grade B test would not consider transition progress in thesc arcas before cessation of analog service.

75. A Grade B market definition, in cantrast. may be more consistent with Section
309(( 14X BYiiiX1), which requires grant of an extension where 15 percent or more o f the television
households in the market do not subscribe to an MVPD 1that carries “each” of the television stations
broadcasting a digital signal in the market. Under a DMA market definition, if this provision were
interpreted to require carriage of af/ stations in the market. it would be difficult, ifnot impossible, to meet
this test: as cable systems almost never carry all stations in the DMA. Cable systems are more likely to
carry all television stations within a given station’s Grade B contour. however.'*

76. If we define the applicable market by reference 10 a station's Grade B contour, we invite
comment on whether we should refer to the station’s analog Grade B or the equivalent digital contour. In

"2 47 U.S.C. § 309()(14)(B)

' Although the statute provides that extensions are to be provided onls to requesting stations, we assume that most
if notall stationsin a market will apply for an extension if it appears that conditions warranting an extension exist in
the market. Nonetheless, it is possible that some stations will chose to cease analog transmissions by December 31,
2006. without requestingan extension.

'™ See, e.g., Report and Order, Review of the Commission’s Regulations Governing Television Broadcasting, MM
Docket No. 91-221.14 FCC Red 12903. 12924-23, 143; 12928. 9 50 (1999) (concluding that some of a station’s
viewers may live outside its designated DMA, but “the preponderance of its audience will reside within its DMA”™)
Id. at ¥ 50.

Y% See, infra, discussion of 15% test.
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addition. does the market of a station requesting an extension under Section 309(j) 14) include only the
requesting station's Grade B contour. or also the (rade B contour of any TV translator retransmitting the

requesting station's signal?'™ While including the Grade B contour of TV translators would increase the
number of households considered in determining whether the transition criteria have been met, it also
makes the requesting station's market subject to change as TV translators are secondary facilities and
could be required to reduce coverage or cease service by a mutually exclusive, primary facility."”

77. The Grade B contour of many stations reaches more than one DMA. Under a DMA-only
market test, a station could be denied an extension of its analog license without consideration of the status
of the transition in a neighboring D MA where the station may have a significant number of viewers. To
address this situation, another option would be to adopt a modified DM A market test that considers
viewers in adjacent DMASs in situations where stations have a significant number of viewers in those
DMAs. For example, where a station requesting a transition extension has a significant number o f viewers
in a DMA other than its designated DMA ("home DMA™), we could require that both DMAS meet the
statutory criteria Tor the transition in Section 309(j)(14)(B). The advantage of such a modified D M A test is
that it permits the necessary market analysis under Section 309(j)(14)B) to be conducted on a DMA-wide
rather than a Grade B basis, which better reflects the station's market and ensures that all households are
considered. as well as significantly reducing the administrative burden and cost of the analysis, while
ensuring that stations with significant viewership in more than one D M A have the status of the transition
in each DM A considered before being required to cease analog service. We request comment on this
approach. What percentage of viewership in other DMAs should be required before we include those
other DMAS in the station's market{e.g., define the market to include any DMA in which 30% or more of
the station's viewers reside)? In a DM A other than the home DMA, should we require that 85% or more
ot the households in the market have access to digital signals as defined in Section 309(j)14)B)(ii1), or
should we adopt a lower threshold number in these DMASs (e.g., N0 extension where 60% or more of
households have access to digital service)? Do we have the authority under Section 309(})(14)(B) to adopt
a threshold below 85% in a second DMA? If we adopt a lower threshold number for DM A's other than the
home DMA, what should that threshold amount be'? Alternatively, we can retain the 85% criteria for each
DMA but grant a station's request for extension if both its home D M A and the adjacent DM A where a
significant percentage of its Grade B service is received do not meet the criteria in Section 309(j)(14).IOB

78. How we define the ""market" is important in applying each ofthe conditions for an extension
under Section 309(j)(14)(B). We request comment on the impactofa DMA, modified DMA, or Grade B
market definiion on the availability of extensions under each o f these conditions. FoOr example, under
Section 309(j)14)XBXiiiX1), an extension is available in a market where !5 percent or more of the
television households in the market do not subscribe to an MV P D that carries one o fthe digital channels o f
each television station broadcasting in digital in the market. What would the effect be on the 15% test for
an extension of dcfining the market as the station's DMA when the DMA is geographically very large,

i Sea, ¢.g., 17 U.S.C.§ 119(a)(2), (d)(10) (households are deemed served by a station if they receive a signal of
Grade B intensity). Such signals may he delivered by translator rather than the main station transmitter and may be

outside the Grade B contour.

"7 “The Commission does not presently have rules governing digital LPTV, translator, and booster operations. We
intend to initiate a separate proceeding on digital operations by these facilities in the near future,

" For example, a station designated to the Miami DMA but with a significant percentage of the households within
its Grade B service area who are in the West Palm Beach DMA would be granted an extension until both the Miami
and West Palm Beach DMASs meet the 85% criteria.
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thus ncreasing the likelihood that stations within the DMA would substantially duplicate each other or be

unable to deliver a good quality signal to all the cable systems in the DMA?'” If DMA is used for
purposes of defining “television market,” what effect, if any, would market modifications pursuant to

Secction 614{h)(1XC) have on the appropriate definition.”” We invite comment on this point and other
definitions  of “market” for purposes o f Section 309(j}( 14)}(B) andjustifications therefore.

Network Digital Television Broadcast Test

79. Under the first ground for an extension under Section 309{(j}(14)}B), the Commission must
grant an extension if one or more of the stations in the market that are licensed to or affiliated with one of
the four largest national television networks” is not “broadcasting a digital television service signal, and
the Commission finds that each such station has exercised due diligence and satisfies the conditions for an
extension of the Commission’s applicable construction deadlines for digital television service in that
market.”  We invite comment on how we should interpret this provision. We read the language of
Section 309(j) 14X} B)(1) to require that all stations in a market licensed to or affiliated with a top-four
network must be broadcasting in digital before analog service is required to cease in the market, even ifa
Lop-four network has more than one affiliate in the market. We request comment on this view. Should we
consider a station that is broadcasting a digital signal pursuant to a DTV STA. and providing service in
compliance with the Commission’s minimum initial digital television construction requirements,” to be
“broadcasting a digital television service signal” for purposes o fthis provision? We propose that a station
not meeting such minimum initial DTV operating requirements would not be considered to be
“broadcasting a digital television signal” within the meaning of this provision. Thus, extensions would be
available under Section 309(j)(14)(B)(i) in any market where a top four network affiliate is not providing
digital service in accordance with at least the Commission’s minimum requirements for coverage of the
community of license and hours of operation.” We request comment 0N this proposal.

80. Under this interpretation -- requiring compliance only with the Commission’s minimum initial
DTV construction requirements -- an extension of time would not be available to stations in a market
where the broadcast stations owned by or affiliated with a top four network were providing the minimum
digital service permitted under our rules but were not yet providing digital service that fully replicates their
analog service area. Under such interpretation, viewers dependent upon off-air reception and accustomed
to receiving such a network station’s analog signal, but who are outside the coverage area of the station’s
digital signal. could lose off-air service from the station when analog service iS terminated.”

%% See, infra, discussion of 15% test

" See 47.U.8.C. § 334h}1XC).

"' Currently, the top four television broadcast networks in the U.S. are ABC, CBS, NBC, and Fox
247 U.S.C. § 309()(1 4)}BXi)

1 See 47 C.F.R § 73.625(a)(1 Xtransmitter location and city grade coverage requirement); 73.624(b)(digital signal
transmission and quality requirements and minimum hours of operation).

""* Two top-four network affiliated television stations in New York City (WABC-DT and WNBC-DT) were taken
off the air as a result of the September 11, 2001 terrorist attack and have not yet rebuilt their DTV facilities. These
stations have ST As to remain silent and are reconstructing.

"> This loss of service could arise either because the network-owned station or network affiliate itselfwas denied an

extension of rhe December 3 1, 2006, date for cessation of analog service, or because the station simply ceased
broadcasting its analog signal on December 31, 2006, in accordance with the statute.
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Alternatively, we could require that a station be providing service to the entire area encompassed within
the station’s DTV allotment in order to be considered “broadcasting a digital television service signal” in
the market under 309(J)(14)B)i). Under this interpretation, the Commission could not deny a request for
extension of the deadline to cease analog broadcasts in a market where viewers accustomed to and
dependent upon off-air reception of the analog signal of a top four network owned or affiliated station
wcrc not within the coverage area of that station’s digital signal.” To ensure that stations not postpone
replication to delay return of analog spectrum. we propose that if we require service to the full replication
area under 309X 14)B)(i), we would not consider lack of replication to constitute lack of service after the
replication protection deadline adopted in this proceeding.

81. Although NTSC service area replication is not mandatory, we believe that most DTV
broadcasters will eventually fully replicate their NTSC service areas with DTV service. |Ifwe determine
that a station must provide service to the entire area encompassed within the station’s DTV allotment in
order 10 be considered “broadcasting a digital television service signal” in the market under Section
309(N(14)(B)1). we may need to revisit our decision not to require full replication.

Converter Technology Test

82. Under the second ground for an extension under Section 309(j)(14)(B), the Commission must
grant an extension to a requesting station if the Commission finds that digital-to-analog converter
technology is not “generally available” in the market. For purposes of Section 309(j)([4XB)(ii), we
propose to define as a "digital-to-analog converter” units that are capable o fconverting a digital television
broadcast signal to a signal that can be displayed on an analog television set. We invite comment on this
definition. Should we consider as a “digital-to-analog converter” a unit that is not capable of displaying in
analog format signals originally broadcast in all digital formats? We understand, for example, that some
digital cable boxes can display in analog format digital signals originally broadcast in the equivalent of
480i format but not other digital formats, including HDTV. Should these units be considered under

300G 14)(BXii)?

83. We also request comment on how we should interpret the phrase “generally available” under
Section 309(j) 14)B)ii). For example, should we require only that digital-to-analog converter boxes be
available for sale at retail outlets in the market or for sale or lease from cable operators or satellite
providers? How widespread must the availability be to be considered “generally available?* For example,
is availability in one retail chain or from one cable operator “generally available?” Should availability for
purchase over the internet be considered? Should the price of such units be considered? Is it sufficient if
digital-to-analog converters have been introduced in the market, or should we also examine the number o f
digital-to-analog converter units already purchased and in use by consumers in the market? Should we
also address the possibility of lack of general availability of converters in the face of widespread
availability oF DTV sets with integrated or non-integrated tuners. thus eliminating the need for converters?
What if cable systems in the market are providing signals downconverted from digital to analog at the
cable headend so that a digital-to-analog converter is not necessary to view DTV signals?

15 Percent Test

"' Loss of service could arise even under this interpretation if a television station that did not provide fully
replicated digital service chose to cease analog transmissions without seeking an extension of the December 31,
2006. deadline.
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84. Section 309(j)(14)B)(iii) provides for a third ground for extension for markets that do not
qualify under Sections 309(j)(14)}B)i) or {it). Section 309(j)(14}(B)iii) sets forth a two-part test. The
first prong of the test, described in Section 309()){ 14){B)(iii)(I), is met where |35 percent or more of the
television households in the market do not subscribe to an MVPD (as defined in 47 U.S.C. § 602) that
“carries one Of the digital television service programming channels of each of the television stations
broadcasting such a channel in such a market.”

85. Read literally Section 309{j)( 14} B){iti)}I) appears to require that an MVPD, such as a cable
system, must be carrying all o fthe television stations broadcasting a digital channel as a first step to satisfy
this prong o fthe test. Read thus, if one or two digital television stations in a market are not carried by a
cable or satellite provider {e.g, because the station is not carried voluntarily and is not eligible for
mandatory carriage™). then the criterion is not met. In almost all DMAs, there are stations that are not
entitled to must-carry on cable systems in the DMA and that are not carried by the systems voluntarily.
Did Congress intend that this prongwould be very rarely satisfied in a market?

86. The Conference Report that accompanies Section 309(j)(14)(b) states:

The conferees emphasize that, with regard to the inquiry required by section
3090 (14X B)(i)(D) into MVPD carriage o f local digital television service programming,
Congress is not attempting to define the scope of any MVPD’s “must carry” obligations
for digital television signals. The conferees recognize that the Commission has not yet
addressed the “must carry” obligations with respect to digital television service signals,
and the conferees are leaving that decision for the Commission to make at some point in
the future. However. for purposes of the inquiry under this section, a television
household must receive at least one programming signal from each local television
station broadcasting a digital television service signal in order not to be counted toward
the 15 percent threshold.'"®

87. Is the statutory language clear on its face? Does the Conference Report shed light on
Congress’ intent? We invite comment on whether there is a more flexible interpretation ofthe language in
the statute. How should this language influence our definition of “market?” Can we conclude that only
television broadcast stations that provide a good quality digital signal to the MV PD headend or local
receive facility are contemplated by this language'? Ifwe use D M A as the market definition, what effect, if
any, do market modifications pursuant to Section 6]4(h)(1)(C)”9 have on the stations contemplated by
Section 309} 14XB)iiiX1)? If we interpret Section 309(j)(14XB)(ii1)(1) as requiring carriage of only
those digital stations in the market entitled to must-carry, the availability ofextensions under this provision
will be more limited, and the market is likely to transition to digital more quickly. On the other hand, ifwe
interpret Section 309(jX 14)(B)(iii)(1) as requiring that all stations broadcasting digital signals be carried

""" Not every station in every marker is required to he carried pursuant to mandatory carriage (e.g., if it does nor
provide a good quality signal to the headend; it substantially duplicates the signal of another television station in the

market. or the cable system has reached its one-third channel capacity),See 47 U.S.C. §§ 534(b)(1), (5),
S3aCh)1(BXR), 335(e). (g)(4), 47 C.F.R. §§ 76.55(c)(3). 76.56(a), (b)(5) (for commercial and noncommercial

television stations on cable); 47 U.S.C. §§ 338(b).(c), 47 C.F.R. § 76.66(g). (h) (for commercial and noncommercial
television stations on satellite).

''* Conference Report at 577.

"7 See 47 U.S.C. § 534(h)(1)(C).
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regardless o tthe station’s must-carry rights and signal delivery capability. this prong may be satisfied less
often.”™ Moreover. a station could refuse to grant retransmission consent,” and prevent carriage, which
would in turn prevent the MVPD from counting towards the market transition. As a result, the analog
licenses would be extended in every market in which the 15% criteria is not met by households possessing
over-the-air digital or down-conversion equipment. IS this the result that Congress intended or that is
compelled by the language in the statute?

88. We also invite comment on whether, under Section 309())(14)(B)iii), MVPDs must carry only
primary, full power television stations in the market, or also Class A LPTV stations 122 or other secondary
non-Class A LPTV stations and TV translators. Secondary broadcast facilities must yield to mutually
exclusive primary broadcast facilities. Class A. LPTV. and TV translator facilities are not protected from
interference from certain other television broadcast facilities: and could be required to limit or cease
broadcast service if they interfere with a new or modified mutually exclusive primary broadcast facility.
In addition, while certain Class A, LPTV. and TV translators receive cable carriage, most do not. Thus, if
Section 309())(14)(B)(iii) is read to require carriage o f all o f these facilities in the market. and “market” is
defined as DMA.. then this prong of the transition criteriawill be satisfied less often. If,as discussed above.
the market is defined as the station’s Grade B contour or service area, then it may be more likely that cable
systems within the station’s Grade B area would carry that station (e.g., the signal quality issue iS less
likely to arise). How does this result influence our decision on the proper definition o f market?”

89. Itis likely that most viewers will subscribe to an MVPD carrying digital broadcast signals, but
will not initially invest in equipment that allows them to view these signals. Although the statutory
language o f this provision refers only to MV P D carriage of the signal, it would arguably be inconsistent
with the intent of Section 309(j)(14)(B) not to count such viewers toward the 15% threshold. Accordingly,
we invite comment as to whether MV P D subscribers should count toward the 15% threshold ifthey cannot
actually view digital television signals carried by the MVPD. The language of Section 309(j)(14)BXiii)}1)
on its face does not appear to require subscriber ability to view digital signals. We believe that interpreting
this statutory provision to require ability to view the digital signals, however, is consistent with the
congressional purpose underlying the availability of extensions under Section 309(j)(14)XB); that is, to
ensure that a significant number of consumers not lose access to television service during the transition
from analog to digital.” Accordingly, we propose that. in order notto be counted toward the 15 percent
threshold under Section 309(j)(14)(B)(iii}(1), @ household must subscribe to a qualifying MV P D and must
also have the capability to view digital broadcast signals. We seek comment on this view. We tentatively
conclude that, under 309(j)(14}, MV P D subscribers may receive signals in either digital mode (e.g., via
either a DTV-capable set with an integrated tuner or a separate DTV set-top converter), or in analog mode

)2 Cable and satellite mandatory carriage requirements for digital signals are the subject of a separate proceeding.
Carriage of Digital Television Broadcast Signals, First Report and Order and Further Notice of Proposed
Rulemaking, 16 FCC Red 2598 (2001) (“DTV Must Carry Report and Order”).

" See 47 U.S.C. § 325(b)

122 Class A stations are low power television broadcast stations that have a hybrid spectrum status: that is, they must
be protected by other fuft and low power television broadcast stations, butaot by DTV stations seeking to maximize

power or make technically necessary adjustmentsto allotted engineering parameters.

'** See id., 516-517 (“Thus, o ensure that a significant number of consumers in any given market are not left
without proadcast television service as of January T, 2007, the conference agreement includes new section
309()(14)B) of the Communications Act which requires the Commission to grant extensions to any station in any
television market if any one of the following three conditions exist.”).
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(e.¢.. a digital signal converted to analog by a set-top digital-to-analog converter that allows the signal to
bc displayed on a non-DTV set). We invite comment on whether cable systems that downconvert digital
signals to analog at the cable leadend should be considered to be “carrying” digital broadcast signals
withtn the meaning o f Section 309(j)(14)}B)(ii)(1). What if the cable system carries the signal in analog
format because the signal was delivered to the cable headend via a TV translator that operates only in
analog format (e.g., the parent station’s signal was originally broadcast in digital format and
downconverted by the translator)? Similarly, how should we count viewers who receive over-the-air
analog signals from a translator that has downconverted and rebroadcast the main station’s digital signal?
Are such viewers counted toward the 85% if they have DTV tuners even though the stations in their
market are not delivering digital signals to them? Is the purpose of Section 309(j){ 14): to ensure that
viewers do not lose access to broadcast signals, to ensure that the transition to digital actually occurs, or
both'?

90. Under the second part of the 15% test, an extension should be granted if |5 percentor more of
the television households in the market do not have either “(@) at least one television receiver capable o f
receiving the digital television service signals of the television stations licensed in such market; or (b) at
least one television receiver of analog television service signals equipped with digital-to-analog converter
technology capable o f receiving the digital television service signals of the television stations licensed in
such market.””

9]. We invite comment on how we should interpret the phrase “capable of receiving the digital
television service signals Of the television stations licensed in such market.” Does this phrase require that
a household be capable of over-the-air reception of all television stations licensed in the market in order
not to be counted toward the |5 percent threshold for an extension? Under this interpretation, any
household outside the service contour of any digital station in the market would be counted toward the 15
percent threshold under these provisions (recognizing that such households could be excluded from
counting toward the 15 percent under 309(){ 14} B)(iiiX}) if they are MVPD subscribers as defined 1n that
provision). What if a household receives a parent station’s signal rebroadcast in analog format via TV
translator (e.g., the parent station originally broadcast the signal in digital format and the signal was
downconverted to analog format by a TV translator)? We note that Section 74.701 of the Commission’s
rules requires that TV translators retransmit the signals of the parent station “without significantly altering
any characteristic ofthe original signal other than its frequency and amplitude.”  Should our rules permit
TV translators to downconvert to analog format a signal originally broadcast by the parent station in digital
format’! As a separate issue, we propose to define television receivers “capable ofreceiving” DTV signals
under 309G)( 14)BXiii)11)(a) as television sets equipped with either integrated or separate (e-g., set-top
box) DTV tuners. and request comment on this definition.

92. For purposes of calculating households in the market to determine whether the 15 percent test
is met under both prongs of Section 309(j)(14)(iii}, we propose to interpret that provision as requiring
grant of an extension where 15 percent or more of the television households in the market neither
subscribe to an MVPD that carries local DTV signals (309())(14)(B)(iii}1)), as defined above, nor have
equipment capable of displaying signals originated in DTV (309())(14XB)(ii1)(1)). In other words, for a

1y U.S.C.§ 309X 14)XBXiii(ID).

124 .
47 CFR. § 74.701(a). section 74.73i(d) of the rules also states: “The technical characteristics of the
retransmitted signals shall not be deliberately altered so as to hinder reception on conventional television broadcast

receivers.” 47 C.F.R. § 74. 73 1{d).
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household to be counted inthe |5 percent, that household must both be a non-subscriber {*‘non-subscriber”
may include subscribers to MVPDs that carry the required DTV stations but who lack equipment to view
such signals in either analog or digital format) and lack the capability to receive DTV signals over-the-air,
either through a set with an integrated DTV tuner, via a DTV set-top box, or via a digital-to-analog
downconverter. We helieve that this interpretation best reflects the intent of Congress that “a significant
number of consumers in any given market are not left witliout broadcast television service” as we
transition from analog to digita].'2“ Accordingly, we propose to grant extensions under Section
309N B)(i) only where the requisite number of television households (15 percent or more) in the
market are not capable of receiving digital signals either over the air or via an MVPD.'"" we request

comment on this view.

Fact Finding Under 309(){( 1 $)}(B)

93. Finally, we invite comment as to who bears the burden o f demonstrating whether an extension
of time is warranted under Section 309(j}¥ 14). Depending upon the grounds advanced by the requesting
station, extensive information collection could be required to establish that the criteria for an extension are
met in the market. For example, determining the number of television households inthe market that have
access to digital signals, either by off-air reception or via an MVPD, could require significant fact finding.
The statute provides that the Commission shall grant an extension “for any station that requests such
extension“ if the Commission finds that the statutory conditions are met. This language could be read to
require the station seeking an extension to provide the necessary information to justify the extension under
one or more ofthe statutory criteria. The legislative history of Section 309(j}(14), however, suggests that
the conferees contemplated that the Commission would perform its own analysis and conduct a consumer
survey to determine whether the criteria specified in 309(j)(14}B)Xii)(converter technology test) or
309G K 14)(BXiii)( 15 percent test) apply in the market. The Conference Report states:

In addition, the conferees recognize that this analysis [under 309()} 14)}B)(iit)]
will impose additional burdens on the Commission. Consequently, the conferees
expect that the Commission will pursue this analysis only ifit first concludes that
a station does not qualify for an extension under the network digital television
broadcast test or the converter technology test.

In establishing the requirements for the 15 percent test, the conferees sought to
establish objective criteria that could be determined by “yes” or “no” answers
obtained from consumers surveyed in the relevant market. The conferees expect
that the Commission will perform its own analysis, and that it will base this
analysis of both the converter technology test and the 15 percent test on
statistically reliable sampling techniques. A broadcast television licensee
requesting the extension and other interested parties are to be afforded an
opportunity to submit information and comment on the Commission’s analysis

with respect to those tests.'

“Conference Reportat 511.

"7 See 1d. (a television household must receive at least one programming signal from each local television station
broadcastinga digital television service signal in order not to be counted toward the 15 percent threshold”).

% 14 at §77-578.
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94. We request comment on the extent to which the Commission is required to conduct consumer
surveys or otherwise obtain information to determine whether an extension is required under
309X 14)XB). In addition, we invite comment on the nature of any survey that must be performed. the
type of questions that should be included, and the percent o f the television households in the market that
must be included in the sample. ls it necessary to survey each market separately, or would a more wide-
spread survey suffice to establish that a market meets one or more of the criteria for grant of an extension
request? 1f the first survey conducted demonstrates that an extension is warranted, when should a new
survey be pertormed to see if there has been further transition progress in the market?

I. DTV Labeling Requirements and Consumer Awareness

03, As the transition proceeds and accelerates for the industry participants, it becomes
increasingly important to focus on consumer impact. A recent report to Congress by the General
Accounting Office found that more than 95% o fthe 28 million television sets that were sold in the U.S. in
2001 were analog-only sets.” When the transition ends, consumers with analog-only sets will be unable
to continue receiving over-the-air broadcast television without use of an external digital tuner or
convener. The GAO Report also found that at least 40% of the public is unfamiliar with the digital
transition”* and 68% of those surveyed did not know that current analog televisions would require a
converter box to keep working after the transition is complete.”” Further, only 14% o fthose surveyed by
the GAO were “very familiar’* with the difference between analog and digital televisions.'””

96. In the first DTV periodic review proceeding, we sought comment on whether
manufacturers were producing or planning to produce digital television receivers that would be able to
receive digital format transmissions via cable. but that would not be capable oOf receiving digital broadcast
signals over the air. We asked whether we should require digital television equipment that cannot receive
over-the-air digital broadcast signals to carry a label informing consumers of this limitation on the
receivers’ functionality.” Commenters responding to the further notice of proposed rulemaking in that
procecding suggested that the Commission should revise the labels it currently requires for DTV receivers
marketed as “Digital Cable Ready 1, 2, or 3,7 to state, in addition, that they “will not receive over-the-

' See “TELECOMMUNICATIONS: Additional Federal Ffforts Could Help Advance Digital Television
Transition,” General Accounting Office Report, GAQ-03-7, November 2002, (“GAO Report”) at 17. See also First
DTV Periodic Review Second Report and Order, 17 FCC Rced at 15994-5, 4 34.

** GAO Reportat 15
" GAO Reportat 16

1> GAO speculates that even this number may be high, since consumers may be confusing current digital television
services provided by cable or satellite with DTV. GAO Report at 16 and note 12.

"> Sce First DTV Periodic Review Reporr and Order, 16 FCC Red at 5986, 9 111

" See Compatibility Between Cable Systems and Consumer Electronics Equipment, Report and Order, 15 FCC Red
| 7568 (2000). The Commission is consideringa voluntary labeling regime and consumer disclosure requirements in
connection with regulatory proposals made by members of the consumer electronics and cable television industries
in ajoint Memorandum of Understandingon a national “plug and play” standard for integrated, unidirectional digital
cable television receivers and other unidirectional digital cable products. Commercial Avaifability of Navigation
Devices and Compatibility Between Cable Systems and Consumer Electronics Equipment, Further Notice of
Proposed Rulemaking. CS Docket No. 97-SO and PP Docket No. 00-67, FCC 03-3 {rei. Jan. 10, 2003).
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air broadcast signals.”™ In the First DTV Periodic Review Second Report and Order, we required that
all TV receivers with screen sizes greater than 13 inches manufactured in the U.S. after July 1.2007 be
capable of receiving DTV signals over-the-am.'”"  After reviewing the comments on labeling in the
proceeding. we decided not to require television receivers that cannot receive over-the-air digital
broadcast signals to carry a label informing consumers of this limitation.” Rather. we determined that
we would continue to monitor the state o fthe marketplace and would take additional steps if necessary to

) 3
protect consumers m[eresls.] ¢

97. As part of our commitment to continue monitoring the marketplace, we seek further
comment on whether manufacturers are producing or plan to produce digital television receivers that can
receive digital format transmissions via cablc or satellite hut that cannot receive digital broadcast signals
over the air. We also seek information on the number o f “pure monitors” (without any tuner) intended for
use in display of signals from video service providers that are currently produced or planned for
production. Do equipment manufacturers plan to label such equipment to describe the reception
limitations or need for additional receiving equipment? What is the potential for consumer confusion in
connection with these devices? Should we require labeling on pure monitors that can be used to display
video services, which neither receive off-air signals, nor are designed to be “digital cable ready,” to
advise consumers that the monitor cannot function to receive programming unless it is attached to an oft-
air tuner, or cable, or satellite receiver'? Should we require labeling on digital television receivers that are
not “digital cable ready” to indicate that the set “will not receive cable or satellite programming without
the use of a converter’? We seek comment on these and other labeling options, as well as the need for
and costs of such required disclosures.

98. In addition, we seek comment on whether the Commission should require a disclosure
label on analog-only sets to inform consumers that a converter or external DTV tuner will be needed to
ensure reception of television broadcast signals after stations in the consumer's market complete
conversion to digital-only broadcasting. For example, we could require that all new analog sets display a
label stating that “when broadcasters switch to digital broadcasting, this set will not receive or display
television signals without the use of a converter.“ Where should the label be placed? Should there be
additional point-of-sale disclosures? Should we require retailers to provide consumers with a digital
conversion fact sheet with the purchase of all new television equipment? We seek comment generally on
whether the Commission should implement labeling or notice requirements of any type for consumer
television equipment to assist the transition and protect consumers. Finally, we seek comment on the
Commission’s authority to adopt any o f the above labeling requirements. For instance, we seek comment
on whether the Commission’s authority could be derived from sections 1, 4(i), 303(r), 303(s), 336, 624A,
or any other sections of the Communications Act.

J. Distributed Transmission Technologies

99. In the First DTV Periodic Review Report and Order we addressed comments requesting
that the Commission adopt rules for on-channel DTV boosters, including an allowance for a distributed
transmission system, hut deferred consideration of distributed transmission techniques until we could

" See Comments of MSTV/NAB/ALTYV filed in MM Docket No. 00-39 (filed April 6,2001).
B First DTV Periodic Review Second Report and Order, 17 FCC Red at 15996, 9 40.

BT1d, 959,

138 )’d
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address the isstie in a more comprehensive manner.” Commenters have defined distributed transmission
as being similar to a cellular telephone system in that a service area is divided into a number of cells, each
served by its own transmitter.""® Distributed transmission differs from a cellular telephone system in that
all adjacent cells use the same frequency (a “single-frequency network”).” DTV boosters retransmit the
primary DTV station’s programming on the same channel. |he viability of DTV boosters will depend
upon the adequate performance of existing DTV receiver circuitry known as an “adaptive equalizer.”
‘This circuitry enables DTV receivers to treat signals from multiple transmitters as echoes of one another
and these echoes can, within certain limiting parameters, be cancelled and/or combined to produce a
single signal. If not eliminated. the echoes would result in interference and degradation of the quality of
the received signal.

100.  An essential prerequisite for a workable system is that all of the signals being received
simultaneously must originate from transmitters that are radiating signals in which the symbol codes are
arranged in the same order for the same data input, i e., the signals must be coherent.'” One approach to
harmonizing the transmitters within a system would be to feed them all from a single modulator, thus
providing them with identical data input streams. The modulator output could be delivered to each
transmitter via a transport system {e.g. microwave link) or over the air, where it could be converted to the
necessary channel, amplified and transmitted. This approach has various inherent drawbacks, including
the effects of propagation delay along the feed system and, for transmitters fed from over the air signals.
signal feedback problems. Another approach to harmonizing transmitters could involve separate
modulators at each transmitter which are synchronized from a common source, i.e., synchronizing signals
are added to the output from a common service multiplexer and delivered via a digital transport system to
each transmitter. where they are decoded and used to produce identical bit streams from all transmitters.

101. Primary vs. secondary status. We have received comments suggesting that the
Commission should grant primary status to the multiple transmitters in distributed transmission systems
and license them under Part 73 of the rules, as opposed to treating them similarly to LPTV, translator, and
booster stations.”” We seek comment on the implications o f granting primary status to D TV boosters in
distributed transmission systems, and on whether we should license some categories o f such stations with
primary status. We are particularly interested in comments on the impact o f primary DTV boosters on
existing secondary LPTV and TV translator stations. Should some protection be afforded these secondary
stations? What impact would primary DTV boosters have on the future availability of channels for
secondary analog or digital LPTV or TV translator stations? How important are distributed transmission
systems likely to be in facilitating the transition to DTV ? Is primary status an essential part of distributed
transmission systems?

102, Location and service area. Currently, all analog TV boosters must be located and must
have a service area contained within the Grade B contour ofthe associated full service station. Should an

'** First DTV Periodic Review Reporr and Order, 16 FCC Red at 5971, ] 62-63.

% See comments tiled in response to the Natice of Proposed Rule Making in MM Docket No. 00-39, including
thosc of the Merrill Weiss Group (“Weiss™).

141 [d
1= See Weiss Docket No. 00-39 comments at 22.

" Letter From Valerie Schulte, NAB, to Rick Chessen, Associate Bureau Chief, Media Bureau (June 7, 2002). We
intend to address the issue of DTV boosters licensed under Pan 74 in a separate proceeding.
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